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ABSTRACT

CONSTITUTIONALISM AND ISLAM IN THE SECOND CONSTITUTIONAL
PERIOD: AN ANALYSIS OF DERGEZENIZADE HASAN RIZA’S ŞER’-İ

SİYÂSÎ ŞERH-İ KÂNÛN-I ESÂSÎ

ASLINUR MEMİŞ

History, M.A. Thesis, September 2025

Thesis Supervisor: Assoc. Prof. Ayşe Ozil

Keywords: Islam, Ottoman Constitution, Second Constitutional Period, legal
commentary, siyaset-i şer’iyye

This thesis focuses on the late Ottoman professional attorney Dergezenizade Hasan
Rıza’s Şer’-’i Siyasi Şerh-i Kanun-ı Esasi, a legal commentary on the Ottoman con-
stitution, to understand a legal professional’s perception of the constitution during
the Second Constitutional Period. It aims to reconstruct his biography to evaluate
his subjectivity in locating the Ottoman constitution within the siyaset-i şer’iyye
literature. It also traces siyaset-i şer’iyye back to early examples to understand posi-
tion of Hasan Rıza’s commentary in Islamic legal-political thought. Third, it focuses
on concepts in the legal commentary, such as caliphate, imamate, maslahat, istih-
san, and vahdet. Accordingly, it argues that by articulating a professional outlook
on the Ottoman constitution, he seeks ways to formally authorize the constitution,
formalize it within the Islamic legitimacy model, and reveal the tension between the
shari authority and legal formalism. As a legal professional, by employing siyaset-i
şer’iyye literature in discussing the Ottoman Constitution, Hasan Rıza interprets
the constitution not as a Western import and an entirely secular regime. Instead,
by locating the constitution within this tradition, it creates a space for rulers and
society to adhere to principles of unity, justice, and consultation within the frame-
work of a constitution based on Sharia. By doing so, he reclaims a sphere of politics
that aligns with the sharia in the post-Hamidian era, challenges the confinement of
sharia to fıqh by utilizing extra-fıqhi practices in the Islamic discourse.
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ÖZET

İKİNCİ MEŞRUTİYET DÖNEMİNDE İSLAM VE ANAYASA:
DERGEZENİZADE HASAN RIZA’NIN ŞER’-İ SİYÂSÎ ŞERH-İ KÂNÛN-I

ESÂSÎ ’Sİ ÜZERİNE BİR İNCELEME

ASLINUR MEMİŞ

Tarih, Yüksek Lisans Tezi, Eylül 2025

Tez Danışmanı: Doç. Dr. Ayşe Ozil

Anahtar Kelimeler: Kanun-ı Esasi, İkinci Meşrutiyet, Kanun-ı Esasi şerhleri,
siyaset-i şer’iyye

Bu tez, İkinci Meşrutiyet döneminde profesyonel bir avukat olan Dergezenizade
Hasan Rıza’nın Şer’-i Siyasi Şerh-i Kanun-ı Esasi adlı eserine odaklanmaktadır.
Dergezenizade Hasan Rıza’nın biyografisini kurgulayarak, Osmanlı Anayasasını
siyaset-i şer’iyye literatüründe konumlandırmasını sağlayan profesyonel arkaplanını
ve öznelliğini değerlendirmektedir. İkinci olarak, siyaset-i şer’iyye’nin işlevini
ve İslam içindeki söylemsel bir gelenek olarak konumunu anlamak için siyaset-i
şer’iyye’nin erken örneklerine kadar izini sürer. Son olarak, Dergezenizade Hasan
Rıza’nın kanun şerhini kavramsal bir bakış açısıyla analiz eder. Bu çalışma, şer-
hdeki halifelik, imamet, maslahat, istihsan ve vahdet gibi kavramları ele alır. Buna
göre, Dergezenizade Hasan Rıza, Osmanlı anayasasına profesyonel bir bakış açısı
getirerek, anayasayı formel bir biçime sokmaya, İslam meşruiyet modeli içine yer-
leştirmeye ve yazılı olmayan anayasa pratiği geliştirmeye odaklanmaktadır. Bunları
yaparken anayasayı Avrupa’dan ithal edilmiş ve tamamen seküler bir rejim olarak
yorumlamaz. Bunun yerine anayasayı bu gelenek içinde konumlandırarak, şeriata
dayalı bir anayasa çerçevesinde vahdet, adalet ve meşveret ilkelerine bağlı bir alan
yaratır. Böylece, II. Abdülhamid sonrası dönemde şeriat anlayışıyla uyumlu bir poli-
tik alan tasavvur eder. Maslahat, istihsan ve adalet gibi fıkıh ötesi uygulamalara
odaklanarak şeriat tanımını genişletir ve anayasayı sultanın politik otoritesi içinde
tasvir ederek meşrulaştırır.
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1. INTRODUCTION

During the second half of the Hamidian Regime, the Young Turks emerged as a focal
point of opposition, attracting various groups of dissenters to their cause. Young
Turk students from the Royal Medical Academy founded the Union of Ottomans,
a secret society. Later, the Committee of Union and Progress became an umbrella
organization that united various groups opposed to Abdulhamid II. The unification
of the CUP and a secret association composed of officers and bureaucrats in 1907,
under the name Ottoman Freedom Society, marked a turning point on the path
towards the 1908 revolution. In July 1908, Ottoman military units under the control
of the CUP moved into the mountains of Macedonia. Several local bands joined the
rebellion. In July 1908, the sultan issued a decree to convene the Chamber of
Deputies as the revolutionaries promised a constitutional monarchy based on the
rule of law. The transitional government held elections in December 1908, resulting
in the CUP’s domination of the parliament.1The Young Turk Revolution reinstated
the Ottoman constitution of 1876, and the first months of the constitution witnessed
freedom of the press and expression.

Thanks to the promulgation of the second constitution, CUP received widespread
support, enabling it to bring various oppositional groups of the old regime under its
umbrella. With the loss of this support due to its policies aimed at further consoli-
dating its power, a counterrevolution occurred in April 1909, which threatened the
political dominance of the CUP. During this period of political turmoil and press free-
dom, the public sphere revived and became more dynamic, allowing people to discuss
their ideas about the constitution, including the legitimacy of the new regime, the
rule of law, and, most importantly, legal reform.2 Moreover, in the press, ulema and
intellectuals discussed several subjects such as the constitution, caliphate, medrese
education, and the CUP’s policies about the religious institutions. There were also

1. M. Şükrü Hanioğlu, A Brief History of the Late Ottoman Empire (Princeton, N.J: Princeton
University Press, 2008), 144–151.

2. Susan Gunasti, “The Late Ottoman Ulema’s Constitutionalism,” Islamic Law and Society 23,
nos. 1-2 (2016): 94.
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legal commentaries on the Ottoman constitution, which framed the discussion of the
Ottoman constitution from a specific perspective. In these commentaries, writers
framed the Ottoman constitution within the siyaset-i şeriye literature, a genre in the
Islamic legal-political tradition, indicating its compatibility with Islamic principles.

This thesis aims to examine Dergezenizade Hasan Rıza’s Şer-i Siyasi Şerh-i Kanun-
ı Esasi, in order to answer the following question: How, by employing siyaset-i
şer’iyye literature, does he incorporate the Ottoman Constitution within the Islamic
discursive tradition as a legal expert whose professionalization coincided with the
consolidation of legal formalism in the late Ottoman Empire? This thesis focuses on
Dergezenizade Hasan Rıza and his legal commentary on the Ottoman constitution,
aiming to shed light on how a legal professional in the second constitutional period
approached the constitution and how his training in line with the legal formalism
influenced his perspective. Therefore, this thesis distinguishes Dergezenizade Hasan
Rıza’s position toward the Ottoman constitution and the Young Turk Revolution of
1908 from that of the ulema and the Young Turks in that he was trained in the civil
service as a clerk, and later he became a professional attorney after he resigned/was
dismissed from a government post. Therefore, he was trained in a modern legal sys-
tem, and he was professionally interested in the Ottoman constitution rather than
being a political activist like the Young Turks and some politically active ulema
in the second constitutional period. However, making sharp distinctions between
Young Turks, ulema, and legal professionals may be misleading in overlooking their
intersecting professional and intellectual backgrounds. For instance, historical evi-
dence suggests that professionals trained in medreses were able to work in the newly
introduced Nizamiye courts. Regarding the intellectual background, some Young
Turks and ulema agreed to use an Islamic language to infuse their constitution-
alism. Without confining the biography and commentary of Dergezenizade Hasan
Rıza between such sharp distinctions, this thesis argues that by articulating a pro-
fessional outlook on the Ottoman constitution, he seeks ways to formally authorize
the constitution, formalize it within the Islamic legitimacy model, and reveal the
tension between the shari authority and legal formalism by providing a legal com-
mentary through the lens of Islamic principles. As a legal professional, by employing
siyaset-i şer’iyye literature in discussing the Ottoman Constitution, Dergezenizade
Hasan Rıza interprets the constitution not as a Western import and an entirely sec-
ular regime. Instead, by locating the constitution within this tradition, it creates a
space for rulers and society to adhere to principles of unity, justice, and consultation
within the framework of a constitution based on sharia.

2



1.1 Literature Review

Modernization theory has dominated Ottoman historiography since the middle of
the twentieth century. This approach considered European experience in modern-
ization a universal one, viewing the rest of the world as followers of the European
path. This perspective overlooked the alternative modernities and the internal con-
ditions of other societies that shaped alternative modernization experiences. The
specific impact of modernization theory on the Ottoman Empire was the overlook-
ing of religious actors, ulema, and the role of Islam in Ottoman modernization, due
to its assumption that a full-fledged secularization marked the final point of the
modernization process. In Secularism and Revivalism in Turkey, Andrew Davison
explains that since the modernization theory favors a secularization process, it in-
cludes biases that fail to recognize the dynamism between Islamic traditions and
political developments. For Davison, such an outlook submits to the idea that Islam
is irreconcilable with the political developments. Moreover, it considers the revival
of religion in politics reactionary, establishing an inverse relation between political
development and religion.3

Regarding Islam, religious actors, and more specifically the ulema, have been given
little attention in acknowledging their agency in shaping Ottoman modernity in the
nineteenth and early twentieth centuries. Şerif Mardin’s The Genesis of Young Ot-
toman Thought is one of the earliest attempts to formulate the interplay between
Islam and modern political ideas. Specifically, in the chapter “The Islamic Intel-
lectual Heritage of the Young Ottomans,” he highlights how the Young Ottomans
derived terms from Islamic political theories to shape their own political ideas. In
this study, Mardin compares the European naturalists’ understanding of nature with
the Islamic understanding of nature to highlight the differences between the natu-
ral rights claims of the Young Ottomans and those of their European counterparts.
By doing this, he acknowledges Islamic intellectual heritage in shaping the modern
intellectual history of the Ottoman Empire. He acknowledges the specificity of the
Ottoman context without labeling it as a “deviation” from the European model.4

Selim Deringil’s The Well-Protected Domains also acknowledges Islam’s role in re-
shaping the Ottoman state ideology during the reign of Abdulhamid II through ex-
amination of the discourses of the Ottoman elite in the second half of the nineteenth
century. According to Deringil, in this era, the Ottoman Empire faced a legitimacy

3. Andrew Davison, Secularism and Revivalism in Turkey: A Hermeneutic Reconsideration (Lon-
don & New Haven: Yale University Press, 1998), 37–38.

4. Şerif Mardin, The Genesis of Young Ottoman Thought: A Study in the Modernization of
Turkish Political Ideas (Syracuse, N.Y: Syracuse University Press, 1962), 83–93.

3



crisis and employed the Hanafi interpretation of Islam to reassert its power.5 Like-
wise, Butrus Abu Manneh’s approach to nineteenth-century Ottoman reform from
the perspective of religion and religious actors. He challenges the portrayal of Islam
as only a legitimizing discourse, emphasizing the impact of the Naqshibandi circles
in the Palace on the promulgation of the Tanzimat Edict.6

Frederick Anscombe displays a position of Islam similar to that of Deringil’s in
legitimizing the Ottoman Empire’s power as the defender of Islam.7 For Anscombe,
Islam legitimized Ottoman reform. Anscombe critiques the view that focuses solely
on legal reform and the establishment of new legal institutions in the late Ottoman
Empire. This view causes historians to overlook the maintenance of the religious
identity of the late Ottoman Empire. Instead, he suggests that the legal reform was
conducted in the long-established traditional field of kanun without violating the
sharia.8However, Anscombe’s interpretation is not confined to the legitimator role
of Islam. He rejects labeling Ottoman modernization as Westernization, without
ignoring the internal dynamics of Ottoman reform.9 In the context of legal reform,
Anscombe suggests that the Ottoman Empire preserved its religious identity to
claim Islamic legitimacy and engaged in legal innovation in the sphere of kanun,
indicating a more complex process of secularization. Highlighting the God-given and
unchangeable status of the Quran in the eyes of Muslims, Anscombe argues that
Ottoman legists found the solution in the reinterpretation of the Islamic sources.10

In a similar vein, Abdülhamit Kırmızı argues that the emergence of new legal insti-
tutions in the late Ottoman Empire, such as nizamiye courts, does not necessarily
result from the secularization process, as the employment of the ulema in these insti-
tutions indicates that they did not deem these new institutions outside of the sharia’s
sphere.11 His critique of the domination of the secularization paradigm in the histo-
riography of the nineteenth-century Ottoman Empire surveys the anachronistic and
teleological view, challenging the assumption that modernization is identical with
secularization and westernization through newly emerging literature that portrays
the religious institutions, actors, and religion itself as active agents in Ottoman mod-

5. Selim Deringil, The Well-Protected Domains: Ideology and the Legitimation of Power in the
Ottoman Empire, 1876–1909 (London: I.B. Tauris, 1998), 14.

6. Butrus Abu-Manneh, “The Islamic Roots of the Gülhane Rescript,” Die Welt des Islams 34,
no. 2 (November 1994): 173, https://doi.org/10.2307/1570929.

7. Frederick F. Anscombe, State, Faith, and Nation in Ottoman and Post-Ottoman Lands (New
York, NY: Cambridge University Press, 2014), 90.

8. Anscombe, State, Faith, and Nation, 99.
9. Anscombe, State, Faith, and Nation, 91.

10. Anscombe, State, Faith, and Nation, 100.
11. Abdülhamit Kırmızı, “19. Yüzyılı Laiksizleştirmek: Osmanlı-Türk Laikleşme Anlatısının

Sorunları,” Cogito, no. 94 (2019): 10–11.
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ernization.12 Jun Akiba’s empirical study on the Ottoman religious establishment
in the nineteenth century also challenges the secularization paradigm by concep-
tualizing the transformation of it through the lens of institutionalization and bu-
reaucratization of the religious establishment. Rather than establishing binaries of
religion/politics and secular/religious, he emphasizes the intersections of state bu-
reaucracy and the religious establishment, such as the incorporation of sharia courts
under the Ministry of Justice in 1917 and ulema’s gradual becoming civil officers
at the beginning of the twentieth century.13Regarding the perspective of the legal
reform, Avi Rubin also challenges the standard view by examining the codification
process in the late Ottoman Empire. Rather than a simplistic secularization nar-
rative, Rubin nuances his view by revealing that nineteenth-century legal reform
preserved the Islamic legal principles through codification of them in the modern
standards following a global trend of rationalization, standardization, and formal-
ism of law.14 Lastly, Yüksel Çelik and Fatih Yeşil’s objection to the idea that the
Ottoman constitution emerged solely to pay lip service to European powers during
diplomatic crises is noteworthy for this thesis. Instead, they suggest considering the
Ottoman constitution as a product of a half-century-long experience and intellectual
accumulation of the Ottoman reform movement.15

I consider Amit Bein and İsmail Kara’s study of the nineteenth-century Ottoman
ulema to be in the category of studies that challenge the secularization paradigm;
however, I categorize them separately for this thesis. Since they directly focus on
the late Ottoman ulema, they deserve more detailed attention. Amit Bein’s sem-
inal study, Ottoman Ulema, Turkish Republic: Agents of Change and Guardians
of Tradition, further stresses the ulema’s various positions toward political change
in the late Ottoman Empire. He discusses the ulema during this period by prob-
lematizing their underrepresentation in the historiography of modern Turkey.16 He
challenges the depiction of the ulema as a group that opposes reform and represents
backward religious fanatics.17Instead, he portrays a group of ulema whose agenda
aligns with the state-centered administrative, educational, and social reform pro-
gram of the Committee of Union and Progress following the Young Turk Revolution

12. Kırmızı, “19. Yüzyılı Laiksizleştirmek,” 1–8.
13. Jun Akiba, “Son Devir Osmanlı İlmiye Teşkilatında Reform, 1826–1914,” Annals of Japan

Association for Middle East Studies 13 (March 31, 1998): 10–11, https://doi.org/10.24498/ajames.
13.0_185.

14. Avi Rubin, “Modernity as a Code: The Ottoman Empire and the Global Movement of Codi-
fication,” Journal of the Economic and Social History of the Orient 59, no. 5 (2016): 836.

15. Yüksel Çelik and Fatih Yeşil, Osmanlı Modernleşmesinde Tereddüt ve Teceddüt Yılları
(1768–1908) (İstanbul: VakıfBank Kültür Yayınları, 2023), 266.

16. Amit Bein, Ottoman Ulema, Turkish Republic: Agents of Change and Guardians of Tradition
(Stanford: Stanford University Press, 2011), 1.

17. Bein, Ottoman Ulema, Turkish Republic, 4.

5
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in 1908. Bein identifies two factions among the ulema: the reform-minded faction,
which presents itself as champions of change, and the relatively conservative camp,
which defines itself as the guardian of tradition. The difference in the post-Hamidian
regime for the ulema was the freedom of the press, which allowed them to dissemi-
nate their ideas to a broader audience. Bein employs a polemic between Manastırlı
İsmail Hakkı from the reform-minded camp and Mustafa Sabri Efendi, with a more
conservative tendency, to illustrate the divisions between the factions and how they
benefit from freedom of expression in a relatively liberal atmosphere. The subject of
the polemic was the use of old vocabulary to name new institutions. Mustafa Sabri
Efendi criticized the term kuvve-i teşriiye for the newly established parliament with
legislative power, arguing that it instrumentalized the word teşri’iye, which connotes
Sharia and Islamic law. He considered this word choice disrespectful to Islamic law
due to the potential juxtaposition of Islamic law with the laws of parliament. He be-
lieved that this choice was the beginning of a long-term project undermining Sharia
and the ulema. In response, Manastırlı İsmail Hakkı wrote in Beyanü’l Hak to de-
fend the wording, stating that it was meant to facilitate the clarification of a new
concept using a familiar one.18This debate illustrates the various attitudes of the
ulema toward the novel application of old legal discourse. Regardless of whether an
ulema belonged to the reform-minded or conservative camp, Bein argues that the
ulema as a group enjoyed the opportunity to participate in political debates, which
had been impossible under the Hamidian regime. For instance, Mustafa Sabri wrote
an article about the ulema’s role in the new constitutional regime, highlighting their
responsibility in the principle of “commanding the right and forbidding the wrong.”19

These instances illustrate how the ulema employed Islamic principles and terms to
sustain their positions or legitimize the constitutional regime.

Since the brief period of press freedom immediately after the Young Turk Revolution
in 1908 allowed ulema and intellectuals to publish their ideas more freely than before,
İsmail Kara was among the scholars who paid meticulous attention to the periodicals
that they had published.20 In İslamcıların Siyasi Görüşleri, he explores the ulema’s
understanding of key concepts during the Second Constitutional era. These terms
include constitution, liberty, equality, caliphate, chamber of deputies, assembly, and
the system of representation. However, as discussed in this section, the origins of the
concepts mentioned above were not solely in Europe; instead, the internal dynamics
of the Ottoman Empire and its own historical experiences paved the way for the
development of constitutional practices and the emergence of these concepts in the
Ottoman Empire before the nineteenth century. While the use of the term Islamist

18. Bein, Ottoman Ulema, Turkish Republic, 35–37.
19. Bein, Ottoman Ulema, Turkish Republic, 81.
20. İsmail Kara, İslamcıların Siyasi Görüşleri (İstanbul: İz Yayıncılık, 1994).
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to describe the ulema of the Ottoman Empire helps highlight the politicization of
the ulema around the Second Constitutional Era, it undermines their institutional
background as the official religious scholars of the Ottoman Empire. 21

Kara highlights the new ideas and concepts that Ömer Ziyaeddin Dağıstani intro-
duced in his Mir’at-ı Kanun-ı Esasi, a legal commentary on the 1876 constitution.
Kara finds Mir’at-ı Kanun-ı Esasi problematic in principle because of its approach
to the articles of the 1876 constitution, which treats them as Islamic law derived
from scholarly consensus (icma) in Islamic sources. Moreover, Kara criticizes Dağıs-
tani for neglecting the potential consequences of overlooking the context in which
Kanun-ı Esasi was introduced as a term in the Ottoman Empire, including the Eu-
ropean influence within it, the issue of imitation, and the diplomatic pressures of
that time. Another criticism Kara raises is the far-fetchedness of the interpretations
of Islamic sources.22

However, Kara’s critique does not highlight what is unprecedented in Dağıstani’s
text concerning fiqh tradition; Kara’s judgments, based on binary categories such as
European/Ottoman and Islamic/non-Islamic, does not fully account for Dağıstani’s
deliberate choices. Instead, examining the historical conditions that led Dağıstani
to equate Islamic law with Kanun-ı Esasi, thereby applying fıqh methods in the
interpretation of Kanun-ı Esasi and translating hadiths against discrimination based
on race as “ittihad-ı Osmani,” would provide a more comprehensive understanding.

There is still a need to scrutinize the intellectual history of the nineteenth and early
twentieth-century ulema’s political ideas. Although there are substantial contribu-
tions on the institutional history of the nineteenth-century ulema, such as İlhami
Yurdakul’s Osmanlı İlmiye Merkez Teşkilâtı’nda Reform, 1826-1876, which ques-
tions the assumption that ulema lost power in the nineteenth century, İsmail Kara’s
and Amit Bein’s work remains among the few examples of Ottoman intellectual
history focusing on the late Ottoman ulema. Examining the legal commentaries on
the Ottoman constitution written by ulema helps contribute to this literature.23

Alp Eren Topal’s suggestions in dealing with the political writings of ulema, Sufis,
bureaucrats, and statesmen are applicable in analyzing these legal commentaries.
Topal distinguishes between two discourses based on differing understandings of po-
litical authority. The first one is a discourse that legitimizes the absolute authority

21. Whether they were politicized before the nineteenth century is a legitimate question that is
beyond the confines of this thesis.

22. Kara, İslamcıların Siyasi Görüşleri, 190–191.
23. A recent master’s thesis by Talha Murat is a prominent contribution to this literature where

he discussed Derviş Vahdeti’s ideas in the Volkan newspaper.See. Talha Murat, “The Political
Ideas of Derviş Vahdeti as Reflected in Volkan Newspaper (1908–1909)” (master’s thesis, Sabancı
University, 2020).
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of the sultan by attributing to it religious authority. The second discourse prioritizes
the horizontal organization in society, i.e., non-hierarchical organizations, and the
limits of sultanic authority. He argues that the division between these categories is
not as straightforward as it appears in theory, and Ottoman political thought should
be viewed as a continuum rather than a dichotomy between them. Topal considers
the political writing of the figures mentioned above within these incompatible cate-
gories, among others. These texts reveal the ambiguities and ambivalences of these
two categories and attempt to resolve these ambivalences by employing the Islamic
body of knowledge.24From this standpoint, the method of fıqh used in the legal
commentaries is not reduced to a rhetoric for legitimizing political “innovations,”
but rather a language that resolves the otherwise irreconcilable poles.

Lastly, recent scholarship that challenges the application of established moderniza-
tion theory in Ottoman modernization is noteworthy for this thesis. Susan Gunasti’s
dissertation on Elmalılı Muhammed Hamdi Yazır’s intellectual outlook, which re-
flects on the engagement of Islamic intellectual legacy with modernity, situates El-
malılı Muhammed Hamdi Yazır, a late Ottoman jurist and religious scholar, in a
pivotal position in late Ottoman intellectual history.25Her later article, a more fo-
cused study on the ulema’s and Islamic intellectual thought’s active role in the
Second Constitutional Period, is remarkable. In this article, Gunasti pays closer
attention to Elmalılı Hamdi Yazır’s constitutionalism as reflected in the justifica-
tory memorandum he wrote on the compatibility of the constitution with Islamic
principles. Gunasti argues that with the public support reflected in the 31 March in-
cident, the ulema became a prominent agent in parliament and played an active role
in the amendment commission for the 1876 constitution, incorporating a religious
discourse into the former version.26

Likewise, Yakoob Ahmed’s doctoral thesis challenges the assumption that the ulema
and Islamic sensibility lost their central role in the Ottoman Empire due to the re-
form movement, which was thought to have had a secularizing effect on historians
for a long time. In his dissertation, Ahmed highlights ulema’s active role in the con-
stitutional debates and the 1909 amendments to the 1876 constitution, challenging
the binary view that portrays ulema as representative of reactionism and backward-
ness. He contributes to Gunasti’s scholarship by focusing on ulema as an institution
rather than through prominent figures among them.27

24. Alp Eren Topal, Cumhurdan Cumhuriyete: Osmanlı Düşüncesinde Saltanat ve Muhalifleri
(İstanbul: Telemak Kitap, 2023), 105.

25. Susan Gunasti, “Approaches to Islam in the Thought of Elmalılı Muhammed Hamdi Yazır”
(PhD diss., PhD Dissertation, 2012); Susan Gunasti, The Qur’an between the Ottoman Empire
and the Turkish Republic: An Exegetical Tradition (Abingdon, Oxon: Routledge, 2019).

26. Gunasti, “The Late Ottoman Ulema’s Constitutionalism,” 101–109.
27. Yakoob Ahmed, “The Role of the Ottoman Sunni Ulema During the Constitutional Revolu-
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Asım Cüneyd Köksal’s editorial and analytical study on Elmalılı Hamdi Yazır’s
initiatives in parliament, his intellectual outlook, and constitutionalism is also a
significant contribution. In this study, Köksal examines how Hamdi Yazır, as a jurist
and scholar, approaches constitutionalism through the lens of Islamic legal thought.
Köksal’s study is significant for this thesis in locating Hamdi Yazır’s justificatory
memorandum as a continuum of the siyaset-i şer’iyye literature.28 In a broader
scope, in his Fıkıh ve Siyaset, Köksal draws the attention of Ottoman historians to
the newspaper articles that engage with the siyaset-i şer’iyye literature during the
Second Constitutional period. He calls for research on such texts, a project to which
this thesis makes a humble contribution.29

1.2 Research Aims and Questions of the Thesis

This thesis aims to shed light on the continuum of siyaset-i şer’iyye literature as a
legal political tradition in relation to constitutionalism in the Second Constitutional
period. As scholarship indicates, this tradition was adopted and later revived at par-
ticular points in Ottoman history. Accordingly, this thesis will examine the points
at which Ottoman intellectuals drew upon this tradition and how their ideas per-
taining to siyaset-i şer’iyye reflected their contexts and specific narrative strategies
that invoke the use of this intellectual framework. Especially, the particular context
in which ulema and Islamic intellectuals employed siyaset-i şer’iyye to legitimize the
Ottoman constitution’s compatibility with the sharia is the primary focus of this
thesis. To answer these questions, this thesis examines Dergezenizade Hasan Rıza’s
Şer’-’i Siyaset Şerh-i Kanun-ı Esasi.

In the commentaries of the Second Constitutional period, writers addressed the
authority of the sultan, the role of deputies, the rights of the people, the issue of
the caliphate, as well as the concept of Ottomanness, non-Muslim rights, and non-
Muslim representation. These subjects are vital for discussing specific aspects of
the constitution, problematizing the essential conceptualizations in the creation of
the Ottoman constitution. Moreover, these legal commentaries shed light on how
ulema and Islamic intellectuals reinterpreted Islamic sources to comply with the new
political climate. As the commentary writers paid attention to find evidence from

tion of 1908–1909/1326–1327 and the Ottoman Constitutional Debates” (PhD diss., University of
London, 2018), 119–128.

28. Asım Cüneyd Köksal, Osmanlı Anayasasına Dair (İstanbul: Klasik, 2018), 51–63.
29. Asım Cüneyd Köksal, Fıkıh ve Siyaset: Osmanlılarda Siyâset-i Şer’iyye (İstanbul: Klasik,

2016), 26.
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the Quran, hadith, and canonical works of Islamic jurisprudence, their translation
of Quranic verses and hadith, along with their location within the early twentieth-
century Ottoman political context, makes clear the process of their reinterpretation
of Islamic sources. Additionally, the legal commentaries illustrate that commentary
writers envisioned Ottoman political reform in the sphere of kanun, revoking the
traditional Ottoman legal-political tradition.

As a professional attorney who was raised in the civil service as a clerk in the late
Ottoman Empire, Dergezenizade Hasan Rıza’s legal commentary to the Ottoman
Constitution was among the siyaset- şer’iyye literature written in the Second Con-
stitutional Period. What makes his commentary worthy of attention is his academic
and intellectual background. He began his professional career as apprentice as a
clerk in the Ayntab at the age of fourteen and then he became a professional at-
torney by taking the Imperial Law School’s exams for qualifications. His training
as a state official and later as professional attorneyship during the intensification of
legal reform in the last decades of the nineteenth century, which aimed to sustain
rule of formalism, reflects his attitude towards the Ottoman Constitution as a legal
matter. His academic and intellectual training give him a unique position in the
constitutional debates as this thesis will further discuss.

1.3 Methodology and Sources

To answer the questions mentioned above, this thesis focuses on Dergezenizade
Hasan Rıza’s Şer’-i Siyâsî Şerh-i Kânûn-ı Esâsî. Although Asım Cüneyd Köksal
considers Elmalılı Hamdi Yazır’s justificatory memorandum for the amendment of
the 1876 Ottoman Constitution within the siyaset-i şer’iyye literature, as Yakoob
Ahmed, Susan Gunasti, and Asım Cüneyd Köksal conducted substantive research
on it, it would be repetitive to include and reanalyze Hamdi Yazır’s memorandum in
this thesis. Since the original version of Dergezenizade Hasan Rıza’s commentary is
not available in public, state, and research libraries, this thesis will use the translit-
eration provided by Necmeddin Azak in his Kanun-ı Esasi Şerh ve Kaynakları. In
this book, Azak also offers short biographies of the commentary writers mentioned
above; however, this biographical information should be complemented by more
substantial research in Ottoman archives. To achieve this, this thesis draws on per-
sonnel records (sicill-i ahval) in the Ottoman archives to reconstruct the biography
of Dergezenizade Hasan Rıza. Additionally, it supplements his personnel record with
various other documents in the Ottoman archives. Most of these documents belong
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to the Records Office of the Sublime Porte (Bab-ı Ali Evrak Odası) and concern the
promotion and decoration of Dergezenizade Hasan Rıza.

Regarding methodology, Ovamir Anjum’s identification of three dimensions in the
research of a body of Islamic political thought is guiding for the purposes of this the-
sis. “Its immediate socio-political context, its location within the discourse tradition
of which it is a part, and its posture toward the conceptual elements that constitute
political life.”30Based on this framework, this thesis aims to locate Dergezenizade
Hasan Rıza’s commentary in its socio-political context by first, reconstructing his
biography and process of legal professionalization, by second analyzing the revival
of siyaset-i şer’iyye literature in the Second Constitutional period and its similarities
and differences from the past examples, and third its relation with concepts such as
sultanate, imamate, caliphate, sharia, and his understanding of Islam.

1.4 Organization of the Thesis

After this introductory chapter, following the research map that Anjum set, the
second chapter aims to reconstruct Dergezenizade Hasan Rıza’s biography to locate
his ideas within the period marked by legal reform and the late Ottoman reformers’
attempt to raise new legal personnel for employment in the new legal system. His
early experience as a clerk and then as a professional attorney sheds light on his
standpoint in situating the Ottoman Constitution within the siyaset-i şer’iyye tradi-
tion, thereby establishing it as a legal and political development. The third chapter
will inquire into the siyaset-i şer’iyye as a discursive tradition. The conditions under
which it became a distinct genre in Islamic legal and political thought are of vital
importance for comparing the context in which Dergezenizade Hasan Rıza recalled
this tradition during the Second Constitutional period, particularly in relation to the
Ottoman Constitution. Lastly, the fourth chapter will be composed of a conceptual
analysis of his legal commentary, dealing with how he reconceptualized caliphate,
imamate, sultanate, rule of law, and Islam.

30. Ovamir Anjum, Politics, Law, and Community in Islamic Thought: The Taymiyyan Moment
(Cambridge: Cambridge University Press, 2014), 19.
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2. THE BIOGRAPHY OF DERGEZENIZADE HASAN RIZA

The reconstruction of Dergezenizade Hasan Rıza’s biography is an integral part
of this thesis because it reveals his subjectivity, which enables him to locate the
Ottoman constitution within the sphere of siyaset-i şer’iyye, discussing the Ottoman
constitution by referencing centuries of Islamic tradition and his professionalization
in the field of law during the late Ottoman Empire. In this chapter, this thesis
uses the official personnel records (sicill-i ahval) involving the information of the
state officials such as their names, their fathers’ names and occupation, information
on their families if it was a well-known family, career path as state officials, their
educational background and skills, their appointments, promotions, dismissals and
salaries and lastly their country of origin.

Regarding Dergezenizade Hasan Rıza’s biography as recorded in official personnel
records, unfortunately, the information is limited to his life and career in Ayntab.
There is a lack of information about his life after arriving in Istanbul, as he resigned
before arriving. The remaining part of his life and career in Istanbul can be traced
through archival records in the name of Hasan Rıza and the titles he used in his
books to introduce himself. However, there is a need to filter the archival records
in the name of Hasan Rıza in order not to confuse Dergezenizade Hasan Rıza with
other Hasan Rızas recorded in Ottoman archives. In this chapter, a discussion
pertaining to this issue will be addressed. Secondary sources are vital for developing
a filter to distinguish between documents in the name of Hasan Rıza from those
of Dergezenizade Hasan Rıza. For instance, Dergezenizade Hasan Rıza uses the
title of “Dersaadet Dava Vekili” on the cover of Şer’-i Siyâsî Şerh-i Kânûn-ı Esâsî.
According to the rules and regulations governing professional attorneys (dava vekili)
in the Ottoman Empire, one should have an education in a law school. Those
who had no professional education use only the title of vekil. Avi Rubin’s article,
“From Legal Representation to Advocacy: Attorneys and Clients in the Ottoman
Nizamiye Courts,” is illuminating in terms of making such distinctions. Based on
this information, Dergezenizade Hasan Rıza’s life in Istanbul is traceable through
selecting documents related to those of Hasan Rıza, who was educated in the law
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school.

Moreover, further research on the curriculum of the law school, the way in which
courses were given, and evaluation methods and hybridity in legal education, namely
including courses on Islamic jurisprudence along with the modern sciences, illumi-
nates the shaping of Dergezenizade Hasan Rıza’s subjectivity as a legal professional
in the late Ottoman Empire.

2.1 Early Life, Education, and Career in Ayntab

Two separate official personnel records of Dergezenizade Hasan Rıza, dated March
30, 1886, and June 28, 1891, document his educational and professional career up
to his arrival in Istanbul.1 According to these records, he was born in Ayntab in
1860 as the son of Dergezenlizade Derviş Efendi, once employed in the financial
directorate (mal müdürlüğü) of the İzziye district. He graduated from the middle
school (Rüşdiye) of Ayntab. Then he received an Arabic education in Osmaniye
and İsmailiye medreses. In 1874, at the age of fourteen, he began his professional
career as an apprentice (on dört yaşında mülazemetle) in the corresponding secre-
tariat (mektubcı kalemi) of Haleb Province. In November 1875, he received a raise,
obtaining a 20 kuruş salary, followed by another raise later in the same month, with
50 kuruş. In March 1877, he was promoted to the position of copyist (mübeyyiz);
however, his salary was reduced. Until May 13, 1880, he gradually received a raise,
reaching a salary of 250 kuruş. In May 1880, he was promoted as producer of rough
drafts (müsevvid). In the meantime, he served voluntarily in the secretariat of the
Provincial Judicial Commission, as assistant to the inspector and public prosecutor
(müddei-i umumi), until November 1881, when he was promoted to head secretary
of the Ayntab Court of Appeal (Ayntab İstinaf Mahkemesi Başkitabeti), earning a
1000 kuruş salary. In April 1883, he was promoted to the Examining Magistrate of
the Province (Merkez-i Vilayet Birinci Müstantikliği) with a salary of 1,200 kuruş.
2 At the same time, he volunteered to serve as an author in the Fırat newspaper,
the local official newspaper. On August 23, 1885, he resigned. Available information
does not give details about the reasons for or contexts of his resignation.

1. I would like to thank Prof. Abdülhamit Kırmızı for drawing my attention to the distinctive-
ness of these two separate records.

2. For the translations of the terms mektubcı, mübeyyiz, müsevvid, başkitabet and müstantik, I
referred to Carter V. Findley’s translations and usages in Bureaucratic Reform in the Ottoman
Empire. See. Carter V. Findley, Bureaucratic Reform in the Ottoman Empire: The Sublime Porte,
1789–1922 (Princeton, N.J.: Princeton University Press, 1980), 84, 199, 248, 308
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On October 19 of the same year, he began serving as the private secretary to Ömer
Behçet Efendi, who had previously been the judicial inspector of Aydın Province
until May 13, 1886. There was a 5-year break in the career of Dergezenizade Hasan
Rıza. Details of his life and work during these 5 years are not known, given the
available information in the Ottoman archives. On February 12, 1891, he reentered
civil service as assistant to the public prosecutor of the Havran Province (müddei-i
umumi muavini), earning a salary of 1,400 kuruş. On 20 December of the same year,
he resigned (istifaen infisal) at the age of 31. According to Dergezenizade Hasan
Rıza’s personnel record, he holds a license as a professional attorney.3

The differences between these two separate personnel records are noteworthy in
terms of giving clues about how his professional career developed. The first record,
dated 30 March 1886, is less detailed and provides information only about his middle
school education. It does not refer to his French knowledge, unlike the later record
dated 28 June 1891. The positions he started his career in differed from each other
in these documents. While the 1886 record indicates he began his career in the
Ayntab Correspondence Office, the 1891 record states the Haleb Correspondence
Office as the start. Moreover, while the earlier record does not indicate a reduction
in his salary, the later record is more detailed in giving the decreases and increases
in his salary. The latter record was kept more meticulously than the previous one
in accounting for his salary. Similarly, the latter records document the details of
his certificates, licenses, and letters of recommendation. Therefore, the latter record
is more comprehensive in terms of indicating his social networks by including rec-
ommendation letters, certificates, an attorneyship license, and his experience as the
private secretary of Ömer Behçet Efendi. It sheds light not only on his career path
but also on his bureaucratic connections, social network, prestige, and loyalty.

The difference in the way these records were kept can be interpreted based on their
functions. While the former is likely to be kept for giving general information about
his career, the latter’s context may be a detailed inquiry before a promotion, a
new appointment, or an investigation. The latter’s inclusion of detailed educational
background is significant in his effort to prove his academic qualifications. Moreover,
including the reductions in his salary, the latter record primarily discusses the reg-
ulation of wages in relation to economic conditions. Indication of additional duties
such as private secretariat, authorship in the Fırat newspaper, and several vicari-
ous appointments in the latter record may reflect his professionalization not only
as a state official but also in private posts. While the former record confines itself
only to the recommendations of a few high-level bureaucrats, the latter includes the

3. DH. SAİDd. 25/469, June 28, 1891, Dahiliye Nezareti Sicill-i Ahvâl İdare Dairesi, İstanbul;
DH. SAİDd. 8/753, March 30, 1886, Dahiliye Nezareti Sicill-i Ahvâl İdare Dairesi, İstanbul.
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references and witnesses of local notables, inspectors, and high-level state officials,
reflecting the rooting of a recommendation system in the Ottoman bureaucracy to-
wards the end of the nineteenth century. The former record was kept in June 1886
and continued to be updated until his appointment to Havran in 1889; the latter
was kept in 1891 and kept updated until his resignation in 1892. This means that
the latter record may have been organized after he moved to Istanbul and demanded
a new official position there.

2.2 His Life in Istanbul

There is evidence that suggests that Hasan Rıza moved to Istanbul, such as his use
of the title "Dersaadet Emniyet Sandığı Hukuk Müşaviri" on the cover of Ahkâm-ı
Şahsiyye Tercüme ve Şerhi, published in 1897, and the title "Dersaadet Dava Vekili"
on the cover of Şer’-i Siyâsî Şerh-i Kânûn-ı Esâsî.4However, identifying the exact
date he arrived in Istanbul is challenging, as the archival records in the name of
Hasan Rıza do not specify which Hasan Rıza was being addressed. For instance, a
document dated June 14, 1892, states that Hasan Rıza, a former chief clerk of the
Court of First Instance of Lazkiye, wrote a petition demanding a new position after
being unlawfully dismissed from his post. Consequently, he and his family moved
to Istanbul.5Although the date of this document is consistent with the date of his
resignation from the last post in Ayntab, there is no indication in his personnel
record that he was appointed to Lazkiye or that he was dismissed from this post.
Mübahat Kütükoğlu suggests that, in some cases, even though it is indicated in
the personnel records that one state official’s career ended, state officials continued
their career. Through the applications that such state officials submitted to be
reappointed, we can gain insights into how their careers continued.6

Comparing Dergezenizade Hasan Rıza’s personnel records with those of other Hasan
Rızas from the same generation, we find no other Hasan Rıza who was dismissed
from his post in the Court of First Instance of Lazkiye and migrated to Istanbul
between 1891 and 1892. Hasan Rıza, the same individual, wrote a petition on 26
May 1894, stating that he had served the state with loyalty for twenty-two years. He
was dismissed from his post for reporting Cemal Efendi, the Chair of the Criminal

4. Dergüzinizade Hasan Rıza, Ahkām-ı Şahsiyye Tercüme ve Şerhi, Rumi (İstanbul: Dersaadet
Mahmud Bey Matbaası, 1315).

5. BEO. 19/1408, June 15, 1892, Bab-ı Ali Evrak Odası, İstanbul.
6. Mübahat Kütükoğlu, “Sicill-i Ahvâl Defterleri’ni Tamamlayan Arşiv Kayıtları,” Güneydoğu

Avrupa Araştırmaları Dergisi, no. 12 (2010): 150.

15



Court of Lazkiye, whose actions harmed the state’s honor, to the Grand Vizier.7 In
the addendum, there is also another petition written on 12 May 1894 by neighbors
of Hasan Rıza, who are also state officials, stating that Hasan Rıza resigned his post
one and a half years ago and was in need.8 Therefore, it is safe to conclude that
the author of these petitions was Dergezenizade Hasan Rıza regarding twenty-two
years of employment. It coincides with Dergezenizade’s date of employment in 1874.
In response to those petitions, we have no clue about whether he was appointed,
other than the fact that in the book he published in 1897, he referred to himself as
“Dersaadet Emniyet Sandığı Hukuk Müşaviri.” A document signed by the Minister
of Commerce and Public Works on 10 April 1897, stating that Dersaadet Emniyet
Sandığı Dava Vekili Rıza was promoted to the third rank due to his service to the
Emniyet Sandığı.9 After three years, another document signed by the Minister of
Commerce and Public Works stated that Hasan Rıza was promoted to the second
rank.10 As a professional attorney, his license is listed in his personnel record, and
the Dava Vekili title he used on the cover of his books confirms that he became a
professional attorney before 1892, the year his personnel record was completed. His
professional attorney’s license was added to the record.

Professional attorneyship emerged as a distinct profession in 1870 with the estab-
lishment of law schools in response to reformers’ attempts to establish legal ratio-
nalism. However, as far as the nizamiye courts became prevalent, the number of
professional attorneys did not meet the need. To become a professional lawyer, the
requirement for a law school graduate was abolished, and the Ministry of Justice
began conducting exams to issue certificates of qualification. Although these exams
were eventually abolished over time, professional education had a significant impact
on the legal culture, distinguishing certified attorneys as dava vekili and uncertified
attorneys as vekils.11 Given that Dergezenizade Hasan Rıza titled himself as dava
vekili and was sufficiently professional to serve in the Emniyet Sandığı, it is reason-
able to infer that he received his license by taking an exam or had an education in
law school. In 1909, he called himself only Dava Vekili on the cover of Şer’-i Siyâsî

7. According to the personnel records of Dergezenizade Hasan Rıza, the end of his civil service
was not due to dismissal but to resignation. However, Cemal Efendi, the Chair of the Criminal
Court, might have made him resign and made him record this as a resignation, not a dismissal.
Otherwise, the Hasan Rıza who was dismissed from the Court of First Instance of Lazkiye might
not be Dergezenizade Hasan Rıza. However, when compared to other Hasan Rızas’ personnel
records from the same generation, there is no other Hasan Rıza who left his civil service at the
same time and migrated to Istanbul.

8. BEO. 409/30634, May 27, 1894, Bab-ı Ali Evrak Odası, İstanbul.
9. İ.TAL. 114/21, June 20, 1897, İrade, Tali’, İstanbul.

10. İ.TAL. 215/56, June 13, 1900, İrade, Tali’, İstanbul.
11. Avi Rubin, “From Legal Representation to Advocacy: Attorneys and Clients in the Ottoman

Nizamiye Courts,” International Journal of Middle East Studies 44, no. 1 (January 27, 2012):
114–118, https://doi.org/10.1017/S0020743811001279.
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Şerh-i Kânûn-ı Esâsî. It may indicate that he had retired or resigned from Emniyet
Sandığı before 1909.12 The last activity recorded in the Ottoman Archives was his
demand for a publication license for the newspaper el-Intisar on 13 February 1909.
The document states that the newspaper will cover a range of subjects, including
political, religious, legal, and scientific topics.13

2.3 His Professionalization in Law

To understand Dergezenizade Hasan Rıza’s approach to constitutionalism through
his professional background, this section will discuss the perspective of the reformers
who led the standardization of judicial practices through the formation of profes-
sional attorneyship as a distinct profession. In the General Education Act of 1869
(Maarif-i Umumiye Nizamnamesi), it is stated that Darülfünun was composed of
three faculties: Literature, Law, and Physics. The Faculty of Law aimed to train
personnel for employment in the Nizamiye courts; however, despite the importance
given to the Faculty of Law in the General Education Act, its opening could not
be accomplished immediately.14 Simultaneously, to meet the need for new personnel
emerging from legal reform, a classroom (dershane) for the law faculty was estab-
lished under the Ministry of Justice in July 1870. Through a one-year education,
it aimed to train personnel in the fields of civil law, land law, criminal law, mar-
itime commerce, procedural law, and various rules and regulations in the Nizamiye
courts.15 Emre Dölen argues that the legal education in the classroom served as
in-service training to meet immediate personnel needs rather than a full-fledged
law school.16 In 1874, Safvet Paşa, then the Minister of Education, required Sava

12. This should be considered together with Abdülhamit Kırmızı’s remarks on the purge of the
Hamidian regime’s state officials after July 1908. He argues that the purge was carried out hap-
hazardly until the March 31 Incident, and then it turned into a planned purge through the estab-
lishment of special commissions. This pattern coincides with Dergezenizade Hasan Rıza’s leaving
his title of attorney of the Emniyet Sandığı on the cover of Şer’-i Siyâsî Şerh-i Kânûn-ı Esâsî. He
was likely subjected to the purge before the March 31 Incident, given that his book was published
before it. See Abdülhamit Kırmızı, “Meşrutiyette İstibdat Kadroları: 1908 İhtilalinin Bürokr aside
Tasfiye ve İkame Kabiliyeti,” in 100. Yılında Jön Türk Devrimi, ed. Sina Akşin, Barış Ünlü, and
Sarp Balcı (İstanbul: Türkiye İş Bankası Kültür Yayınları, 2010), 327–343

13. DH.MKT. 2741/72, Dahiliye Nezareti Mektubi Kalemi; 1327 Muharrem 26, İstanbul, In the
document, only the demand of Dergezenizade Hasan Rıza to publish a newspaper titled el-İntisar
is stated. To the best of our knowledge, based on the Ottoman archives, it does not indicate that
the authorities gave a permit or that Hasan Rıza published such a newspaper. Moreover, according
to the digital databases of late Ottoman periodicals, there is no indication that el-İntisar was
published.

14. Emre Dölen, Osmanlı Döneminde Darülfünun (1863–1922) (İstanbul: İstanbul Bilgi Üniver-
sitesi Yayınları, 2009), 127.

15. Rubin, “From Legal Representation,” 116.
16. Dölen, Osmanlı Döneminde Darülfünun, 128.
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Paşa, then the director of the Mekteb-i Sultani, to separate the classes on law from
the curriculum of the middle school due to the former’s higher level and to estab-
lish a law school within the Mekteb-i Sultani for the graduates to continue their
education in law.17 Two years later, in January 1876, a code was issued for the
regulation of the schools opened at Mekteb-i Sultani. The code indicated that the
school was established to train personnel for employment in the Ministry of Justice.
The document also stated that participation in classes would be strictly monitored.
Moreover, those who attended classes regularly, correctly answered questions during
the classes, and behaved properly would be qualified to take exams at the end of the
year. According to the thirteenth and fourteenth articles, graduates of law school
were qualified to take the doctorate exam, which had both written and oral compo-
nents. In addition, successful students were required to write a thesis on a scientific
problem and defend it before a commission composed of the school’s director and
professors. After a successful defense, students would print and publish their theses.
Unsuccessful students in the doctorate exam would take an easier exam to obtain a
license degree. Graduates with a license degree were eligible to work as professional
attorneys.18

The regulations that shaped the law school are integral to understanding its impact
on students’ intellectual development. In the Dürus Cedveli, Sava Paşa expresses the
problems of legal expertise in the Ottoman Empire. For him, although parliament
would convene soon, there remained a lack of deputies knowledgeable in law. Sava
Paşa questions the extent to which parliament could effectively represent the empire
without having legal experts as deputies. Moreover, he states that, although there
were several Muslim scholars knowledgeable in law, most of them hold civil service.
The lack of linguistic competency in Turkish made non-Muslim legal experts sus-
ceptible according to Sava Paşa.19 Moreover, since students sent to Europe did not
possess the necessary information in Turkish and Islamic Jurisprudence, they could
not be employed in Ottoman courts.20 Sava Paşa’s observations on the need for a
law school implied a lack of professionalization in the legal field. With the rapid
expansion of Nizamiye courts, the number of Law School graduates was unable to
meet the increasing need for more legal professionals, leading to the introduction of
exam regulations in 1879 to grant a professional attorneyship license. The professors
at the law school conducted exams until 1884. However, in 1886, the requirement
for an attorney’s license was abolished in civil cases, stating that limiting the attor-
ney’s profession to professionals is incompatible with the principles of the Mecelle-i

17. Dölen, Osmanlı Döneminde Darülfünun, 135.
18. Dölen, Osmanlı Döneminde Darülfünun, 138–140.
19. Dölen, Osmanlı Döneminde Darülfünun, 137.
20. Dölen, Osmanlı Döneminde Darülfünun, 140.

18



Ahkam-ı Adliye.21

Rubin interprets this as a pragmatic move towards meeting the growing demand
for professional legal representation. He argues that requiring all prospective pro-
fessional attorneys to have an education in law school was an idealistic goal rather
than setting a strict rule to apply, since there were only two law schools in the capi-
tal, including Shari, when this procedure was introduced. However, it was not until
seven years later, in 1879, that non-law school graduates were incorporated into le-
gal professionalism through the qualifying exams. Yet, the introduction of the exam
procedure indicates the state’s decisiveness in maintaining professionalism and the
principle of legal formalism with its limited capacities. Moreover, the requirements
to be eligible for taking the exam also set the standards higher. According to the
regulation, applicants must be at least 25 years old, submit their personnel records,
and be proficient in Ottoman Turkish, as the exam was conducted exclusively in
Ottoman Turkish. The exam covered the curriculum of the Law School, including
specific legal questions, a case study question, and interpretation of legal clauses
from the Mecelle, Land, and Criminal Codes. The scope of the exam indicates that
introducing the exam procedure does not mean that professional attorneyship has
become so inclusive that anyone can receive the title. Instead, it aims to facilitate
the process and ease the institutional capacities of the law school. The scope of the
exam implies that the possible group who would take the exam is those who did
not have a formal education but were raised in the state service or in the religious
establishment.22

Rubin also reflects on the lack of professionals in the field of modern law, deepening
the discussion by situating it within the context of legal formalism. Rubin finds an
explanatory value in Weber’s rule of formalism when it does not lead to essentialist
statements. Rubin simplifies the notion by stating that legal rationalism refers to the
consistent application of formal law based on abstract principles. To maintain ratio-
nalism, legal experts should be trained in universities where they learn formal law in
a rational and systematic manner. For Rubin, the 1880s marked the consolidation
of the rule of formalism in the Ottoman Empire through the establishment of the
Nizamiye system, where the division of labor was regularized, the duties of courts
were specified, and judicial and administrative hierarchies were defined. Moreover,
it was the period marked by the minimization of interpretation, custom, and judicial
discretion. As a result of the new procedures aimed at standardizing legal practice
to achieve formalism, a highly technical discourse was developed. This resulted in

21. Rubin, “From Legal Representation,” 117–118.
22. Rubin, “From Legal Representation,” 117–118.
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the need for professional attorneys.23 Given the information Rubin provided on the
requirements to be a professional attorney, Dergezenizade Hasan Rıza appears to
have received a license by passing the exam, as there is no available graduation cer-
tificate in the archives, nor in his personnel records. Although he did not enroll in
the School of Law, he was qualified enough to pass the exam and meet the standards
set by the professors to be an eligible professional attorney. Locating his professional
career within the framework of legal reform in the late Ottoman Empire sheds light
on his perspective on law and intellectual ambitions, as evident in his writing of two
pamphlets on the Mecelle and the Ottoman Constitution of 1876. For instance, in
his commentary on the Mecelle, he problematizes the lack of regulations pertaining
to Family Law, especially in the field of marriage and divorce, in the Mecelle, and
endeavored to fill a gap in the Ottoman Civic Code.24 The same ambitious attitude
is also evident in his commentary on the 1876 Ottoman Constitution, which will be
discussed further in the thesis.

23. Rubin, “From Legal Representation,” 113–116.
24. Hüseyin Yakar, “Dergüzînî Hasan Rıza ve Mecelle’ye Tetimme Mahiyetindeki Eseri,” Tasavvur

/ Tekirdağ İlahiyat Dergisi 8, no. 1 (June 30, 2022): 352, https://doi.org/10.47424/tasavvur.
1091323.
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3. SİYASET-İ ŞER’İYYE IN THE SECOND CONSTITUTIONAL
PERIOD

3.1 The Emergence and Development of Siyaset-i Şer’iyye Literature

Derin Terzioğlu suggests that Ibn Taymiyya, as a prominent Hanbali jurist, who
sought to revive the understanding of law and politics in early Islam, and critiques
the antipolitical attitude prevalent in medieval Islam, was uncompromising towards
the innovations that emerged after early Islam attempted to create a new form of
legitimacy for the rulers that followed the Mongolian invasion through a broad def-
inition of sharia. During this time, he wrote es-Siyasetü’ş-şer’iyye, the Abbasid
Caliphate had already been demolished, and Abbasid caliphs who lived under the
Mamluks lost their former prestige. Terzioğlu distinguishes his understanding of
politics from that of the former jurists who considered politics in terms of the
caliphate, succession methods, and morality. Instead, he was only concerned with
the rulers’ following just politics based on sharia.1Similarly, Anjum distinguishes
Ibn Taymiyya’s thought from that of the former ulema, who were involved with the
formal requirements of sharia regarding politics, and from that of Aristotelian Mus-
lim philosophers, who were concerned with the values in Greek philosophy. Instead,
Ibn Taymiyya created siyaset-i şer’iyye as a new genre, drawing on early Islam, for
rulers and their political activities beyond legalistic legitimacy.2 The new vision Ibn
Taymiyya brought was unprecedented in its approach to state and politics, chal-
lenging the former ulema’s confinement of sharia to fıqh. In his framework, the
definition of sharia extends beyond fıqh to encompass politics.3

After Ibn Taymiyya, the meaning of siyaset-i şer’iyye was narrowed, meaning only
the prevention of disorder, and accordingly, the application of a heavier punishment.

1. Derin Terzioğlu, “Bir Tercüme ve Bir İntihal Vakası: Ya Da İbn Teymiyye’nin Siyâsetü’ş-
Şeriyye’sini Osmanlıcaya Kim(ler) Nasıl Aktardı,” Journal of Turkish Studies 31, no. 2 (2007):
247–248.

2. Anjum, Politics, Law, and Community, 30.
3. Anjum, Politics, Law, and Community, 255.
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It narrows to the extent that its prevalent use was confined to the death penalty.4

For Yunus Apaydın, the need to define siyaset in relation to sharia suggests that
there are fields in politics that are difficult to frame theoretically within the bound-
aries of sharia. He considers that the encounter of Arab scholars of jurisprudence
with the Chinggisid law played a significant role in the acknowledgement of an area
in law that is not directly regulated by sharia, but on which the sultan had author-
ity to regulate. Another reason for the change in meaning and the expansion of
the concept’s meaning, siyaset-i şer’iyye, was the acknowledgment of the interplay
between law and social change. When the sharia, which the jurists systematized,
became ineffective in the face of social change, the need arose to grant the head of
state the authority to make additional regulations outside of the issues regulated
by sharia for the public good. The underlying logic behind the authority to make
additional laws and regulations was not to contradict sharia. Moreover, it should
be noted that siyaset-i şer’iyye is not an alternative category to sharia, but rather a
facilitator that helps address issues on which sharia may not have a direct opinion,
thereby complementing sharia.5

However, in Islamic thought, there were various perspectives towards the concept
of siyaseti şer’iyye or siyāsa. Asım Köksal presents a panoramic view by exploring
multiple perspectives on the relationship between politics and sharia/fıqh. While a
group of scholars considered siyaset-i şer’iyye complementary to sharia, for Gazali,
this relationship is more complex. Although administration is not primarily a re-
ligious category, it is auxiliary to the secondary matters that are essential for a
complete understanding of religion.6 For Hanafi scholar Hasiri, siyāsa is necessary
to keep the public order and is composed of two categories. While religious siyāsa
is concerned with the religious rituals and mu’amelat, and within the authority of
the müfti, hissî siyāsa was involved with the political authority.7 A Hanbali scholar,
Ibnu’l-Cezvi, considers siyāsa and sharia conflicting categories, condemning those
who consider siyāsa a necessity in attributing a deficiency to sharia.8 Maliki jurist
Karafi was an influential figure for the Ottoman context, as his ideas on the com-
patibility of fıqh and politics were transmitted through Ibn Ferhun and Trablusi.
Karafi legitimizes the siyāsa by stating the social change as a reason. Since mis-
chief became prevalent after the first Hijri century, it is legitimate to introduce new
provisions without violating the principles of Sharia for maintaining public order.9

4. Köksal, Fıkıh ve Siyaset, 33.
5. Yunus Apaydın, “Siyâset-i Şer’iyye,” in TDV İslam Ansiklopedisi 37 (İstanbul: TDV, 2009),

299–304.
6. Köksal, Fıkıh ve Siyaset, 67.
7. Köksal, Fıkıh ve Siyaset, 73.
8. Köksal, Fıkıh ve Siyaset, 74.
9. Köksal, Fıkıh ve Siyaset, 77–78.
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Hence, there are a variety of opinions on the legitimacy of siyaset-i şer’iyye.

3.2 Siyaset-i Şer’iyye in the Ottoman Context

In the Ottoman context, Ibn Taymiyya’s es-Siyasetü’ş-şer’iyye was in circulation to
a limited extent in the sixteenth century. Terzioğlu finds out that there are nine
copies of the text in the Süleymaniye Library. Although it did not reach a wider au-
dience like popular texts of the time, Hüseyin Yılmaz notes that Aşık Çelebi’s trans-
lation attracted broader interest due to the conformity of its vision of the caliphate
with the existing opinions of Ottoman jurists at that time. Unlike the rigid criteria
set by the classical theories of the caliphate, Ibn Taymiyya’s theory was primarily
concerned with juristic-political theory.10 Terzioğlu reiterates that Ottoman schol-
ars’ interest in Arab political thought in the sixteenth century was not incidental,
but rather a result of the conquest of Arab lands. As a result, on the one hand,
they encountered Arab political thought. On the other hand, they sought theories
to legitimize Ottoman rule in the Arab lands, whose population was composed of
various sects. Along with that of Aşık Çelebi, Dede Cöngi wrote a pamphlet titled
Siyasetü’ş-şer’iyye.11 Dede Cöngi’s pamphlet differs from Ibn Taymiyya’s in that
Dede Cöngi narrows the meaning of siyāsa to imposing heavier penalties than those
foreseen in sharia to prevent mischief and maintain public order. His understanding
of siyāsa became so influential that it was later translated into Ottoman Turkish by
Seyyid Sebzi Mehmed Efendi and İsmail Müfid Efendi.12

Except for translations of Dede Cöngi’s Siyasetü’ş Şer’iyye until the nineteenth
century, there is no separate text written on siyaset-i şer’iyye. In the nineteenth
and the early twentieth centuries, articles and books on siyaset-i şer’iyye prolifer-
ated. The first example is Şeyhülislam Meşrebzade Arif Efendi’s translation of Dede
Cöngi, penned in 1844, and then published in 1858.13 It was followed by Bereketzade
Cemaleddin Abdullah Efendi’s es-Siyasetü’ş-Şer’iyye fi Siyadeti’r-Ra’i ve Saadeti’r
Ra’iyye in 1899. Ömer Ziyaeddin Dağıstani’s Mir’ât-ı Kânûn-i Esâsî, published in
1906, was the legal commentary of the 1876 Ottoman Constitution. 14There are

10. Hüseyin Yılmaz, Caliphate Redefined: The Mystical Turn in Ottoman Political Thought
(Princeton, NJ: Princeton University Press, 2019), 60–61.

11. Terzioğlu, “Bir Tercüme ve Bir İntihal Vakası,” 248–249.
12. Köksal, Fıkıh ve Siyaset, 201.
13. Köksal, Fıkıh ve Siyaset, 201.
14. For a detailed biography and works of Ömer Ziyaeddin Dağıstani, see. Zeynep Erçetin, Ulema

and Politics: The Life and Political Works of Ömer Ziyâeddin Dağıstânî (1849–1921) (İstanbul:
Libra, 2015)

23



two examples published in the second constitutional period that are excluded from
this thesis. The first one, Elmalılı Hamdi Yazır’s justificatory memorandum for the
amendment of the 1876 Constitution, was written in 1909. Since substantial research
has been conducted by Susan Gunasti, Yakoob Ahmed, and Asım Cüneyd Köksal,
it remains beyond the scope of this thesis. The second example is Ibn Hazım Ferid’s
articles, published in Beyanü’l Hak under the title “Siyaset-i Şer’iyye” between 1908
and 1910. Since these articles concerned the conformity of the 1858 Penal Code with
sharia, they remain beyond the scope of discussion in the siyaset-i şer’iyye literature
regarding the Ottoman constitution.

Regarding the timing of the texts on siyaset-i şer’iyye, it can be argued that in times
of legitimacy crises, scholars and intellectuals wrote such texts. While Ibn Taymiyya
wrote his work during the Abbasid caliphate’s continuation under Mamluk rule, its
adoption into the Ottoman context coincided with the conquests of Arab lands in
the sixteenth century, which attempted to legitimize the Ottoman dynasty’s claim
to the caliphate. Therefore, the reemergence of this genre in the late Ottoman
Empire is not surprising, given the challenges of modernity faced by the Ottoman
Empire. Considering constitutionalism debates, siyaset-i şer’iyye provides a suitable
discourse for discussing the rule of law and the question of the caliphate for Ottoman
intellectuals.

3.3 Examples of Siyaset-i Şer’iyye in the Second Constitutional Period

Regarding the legal commentaries, the immediate socio-political context, with the
promulgation of the constitution in July 1908, the public embraced this development
with surprise and pleasure, as evidenced by the celebrations.15 Along with this public
excitement, the abolishment of censorship in the press led to a press boom following
the 1908 revolution, which lasted approximately a year.16

Efforts to reinstate and institutionalize the constitution took some time. The CUP
sought ways to become the center of politics and encountered the resistance of the
palace in return. CUP promoted itself as the safeguard of elections and the con-
vention of parliament, ensuring the selection of eligible candidates for the Chamber
of Deputies, to the extent that it led Mehmed Said Pasha to resign as grand vizier
in August 1908. Kamil Pasha, the predecessor of Mehmed Said Pasha, attempted

15. Bedross Der Matossian, Shattered Dreams of Revolution: From Liberty to Violence in the Late
Ottoman Empire (Stanford, CA: Stanford University Press, 2014), 23–31.

16. Erol A. F. Baykal, Ottoman Press (1908–1923) (Leiden: Brill, 2019), 43.

24



to restore the power of the Sublime Porte, resulting in the loss of the CUP’s sup-
port.17 The November-December 1908 elections were held in this atmosphere of
power struggle between the palace, the CUP, and the Sublime Porte. The elections
of 1908 were the first general elections in the Ottoman Empire. The local notables
emerged as the secondary voters in the primary elections, and they selected those
candidates who were on the CUP’s list. The CUP ensured that the candidates who
officially expressed their loyalty to the committee were selected.

At this time, there were no election campaigns and competitions. The Liberal Party
(Ahrar Fırkası) did not have enough time to run an effective campaign, confining
its propaganda only to press activity. It resulted in the CUP taking the majority of
the seats in parliament. The Liberal Party could only take one seat. However, in a
short time, the CUP encountered opposition in parliament from independent seats,
and some members from the CUP list turned out to be opponents of the CUP.18

The CUP’s domination in parliament enabled it to expand its political authority.
In mid-February 1909, the CUP gave a no-confidence vote due to Kamil Pasha’s
resistance to the intervention of the CUP in government matters. With the votes
of the CUP, Kamil Pasha was dismissed from the grand vizierate.19 This drew the
reaction of oppositional groups, which considered the dismissal of Kamil Pasha a
conspiracy that rendered the government’s work ineffective. This event aroused the
interest of both liberals and religious opposition, represented by Derviş Vahdeti’s
Muhammadan Union (İttihad-ı Muhammedi) around Kamil Pasha.20

In this political climate, where the CUP could not fully consolidate its power, the
freedom of the press also contributed to the creation of a new political public sphere.
Gunasti draws attention to the rise of debates on the need for amending the con-
stitution during the counterrevolution of April 1909. These debates and the coun-
terrevolution enable upper level ulema to benefit from their intermediary status,
allowing them to form alliances with various groups. This helped them to incor-
porate an Islamic language into the Ottoman Constitution.21Dergezenizade Hasan
Rıza published his commentary in this climate, where the legitimacy of the Ot-
toman constitution was debated in terms of its compatibility with the sharia, and
he continued an already existing siyaset-i şer’iyye tradition.

17. M. Şükrü Hanioğlu, Preparation for a Revolution: The Young Turks, 1902–1908 (New York:
Oxford University Press, 2001), 277–285.

18. Hasan Kayalı, “Elections and the Electoral Process in the Ottoman Empire, 1876–1919,”
International Journal of Middle East Studies 27, no. 3 (August 1995): 271–272, https://doi.org/
10.1017/S0020743800062085.

19. Hanioğlu, Preparation for a Revolution, 285.
20. Nader Sohrabi, Revolution and Constitutionalism in the Ottoman Empire and Iran (New

York: Cambridge University Press, 2014), 165.
21. Gunasti, “The Late Ottoman Ulema’s Constitutionalism,” 118.
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4. DERGEZENİZADE HASAN RIZA’S ŞER’-İ SİYASÎ ŞERH-İ
KÂNÛN-I ESÂSÎ

4.1 Conceptual Framework

As outlined in the literature review, the secularization paradigm dominated the
historiography of Ottoman modernization for a long time, concealing religion and
Islam and the active role of religion in the modernization process. However, as the
literature that brought religion and Islam to the forefront illustrates, they played a
significant role in Ottoman modernization, which cannot be overlooked. Moreover,
as the analysis of Dergezenizade Hasan Rıza’s legal commentary will indicate, there
is a need to focus on Islam in discussions of the Ottoman constitution, since Dergez-
enizade Hasan Rıza employed siyaset-i şer’iyye literature as a prominent tradition
to discuss the legitimacy and the key components of the Ottoman constitution. His-
toricizing his use of siyaset-i şer’iyye in the discussion on the Ottoman constitution
requires defining key terms and conceptual relationships. These terms encompass
the modern categories of religion and politics, as well as the complex relationship
between the two. Moreover, the relationship between these two categories in the non-
Western contexts requires the conceptualization of Islam and sharia. Since siyaset-i
şer’iyye literature envisioned specific definitions of Islam, sharia, and religious law
in relation to politics, revisiting the scholarship that redefines these categories is an
integral part of this thesis’s conceptual framework.

Talal Asad was one of the prominent scholars who made significant contributions to
this discussion. His unique perspective in creating genealogies of the religious and
secular and defining them as modern categories, reveals that in pre-modernity, these
categories were not in an oppositional relationship. In his Genealogies of Religion,
he historicizes the formation of religion as an anthropological category, criticizing
its status that cannot be reduced or confused with any other category, such as
science and politics. By defining religion as an autonomous category, he asserts that
a universal essence of religion emerges, transcending time and geography, thereby
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composing a universal definition. For him, such a universalistic view on religion
was the product of post-Reformation thought, and it falls short of understanding
the Muslim traditions. Especially, he criticizes the contrasting portrayal of Muslim
traditions where politics and religion are bound categories, contrary to Western
categories of religion and politics.1 To illustrate the fluid nature of religion, Asad
highlights the medieval church’s reconfiguration of sacred and profane categories
prior to the Reformation. With the rise of modern science and the modern state,
the line between the religious and the secular was redrawn, and religion was reduced
to an individual’s personal beliefs, motivations, and conscience. Asad traces this
reduction back to the seventeenth-century universal definition of religion, followed by
the fragmentation of the Roman Church’s authority and the religious wars in Europe.
This period witnessed a shift of focus from religious scripture to nature, which had
been considered God’s work. This shift was followed by the gradual demarcation of
religion from the natural sciences, resulting in a change in the definition of religion
from a concrete set of rules, practices, and authority to an abstract and universal
concept.2

In The Formations of the Secular, he reiterates his criticism of defining the religious
and the secular as fixed categories, highlighting the scant attention paid by theorists
of secularization to discuss what the secular is. By doing this, he differentiates the
secular as an epistemological category from secularism as a political ideology. He
explores the way in which secularism redefined the category of religion by confin-
ing it to the private sphere in harmony with the objectives of the nation-state.3

He asserts that secularism originated in the Western European context. However,
there were some differences between secularisms of various European countries, and
Asad considers these differences to be family resemblances. Considering nineteenth-
century Egypt as a non-Western context, Asad argues that political discourse in
Egypt lacked a term that directly corresponded to secularism before the advent of
modernity; however, with the legal changes that Egypt underwent in the nineteenth
century, it encountered the concept of secularism. Asad considers the gradual nar-
rowing of the scope of sharia and the importation of European codes as two factors
that paved the way for this encounter.4 However, he does not consider the gradual
narrowing of the sharia as a curtailment, but rather a transformation. This trans-
formation created the family as a new private unit of society, where the subject
was morally reproduced. In this private domain, sharia was redefined within the

1. Talal Asad, Genealogies of Religion: Discipline and Reasons of Power in Christianity and
Islam (Baltimore: Johns Hopkins University Press, 1997), 27–28.

2. Asad, Genealogies of Religion, 40–42.
3. Talal Asad, Formations of the Secular: Christianity, Islam, Modernity (Stanford, Calif: Stan-

ford University Press, 2003), 181–197.
4. Asad, Formations of the Secular , 208.
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category of religion confined to the private sphere.5Asad goes on to say that late
nineteenth and early twentieth-century cultural and social transformations created
spaces suitable for secular modernity. He considers the division of law and morality
into separate categories to play a central role in these transformations.6

Wael B. Hallaq in The Impossible State opens the discussion with a simple but
provoking argument: “The ’Islamic state,’ judged by any standard definition of
what the modern state represents, is both an impossibility and a contradiction in
terms.” The impossibility that Hallaq identifies lies in the comparison of pre-modern
sharia and the sharia in modernity. For Hallaq, until the nineteenth century, sharia
was the ultimate moral and legal authority, in harmony with the local customary
laws. For twelve centuries, it ordered society and sustained its jurisdiction. In the
early nineteenth century, however, the socio-economic system envisioned by sharia
was gradually reduced to a personal status law due to the intervention of colonialist
states. In this limited sphere, sharia lost its autonomy and independence. Although
contemporary states sustained certain practices that sharia envisioned, its function
was confined to guiding Muslims spiritually. Hallaq criticizes the broader acceptance
of universalistic claims by the modern nation-state, arguing that the notion of the
state was taken for granted and viewed as a natural entity.7 In line with Asad’s
drawing of the gradual reduction of sharia into the private sphere, Hallaq argues
that although sharia was institutionally defunct, its psychological and moral status
remained in the Muslims’ minds.

Regarding the definition of the modern state, Hallaq synthesizes the definitions of
the modern state provided by Marx, Weber, Kelsen, Schmitt, Gramsci, and Foucault
to produce a coherent definition of the state. For a historically contingent definition
of modern state, Hallaq envisions essential characteristics in the name of form, and
the variables as the content of the definition. Based on the theories mentioned
above, Hallaq identifies five form-properties of the state:

(1) its constitution as a historical experience that is fairly specific and
local; (2) its sovereignty and the metaphysics to which it has given rise;
(3) its legislative monopoly and the related feature of monopoly over
so-called legitimate violence; (4) its bureaucratic machinery; and (5) its
cultural-hegemonic engagement in the social order, including its produc-
tion of the national subject.8

5. Asad, Formations of the Secular , 227–228.
6. Asad, Formations of the Secular , 235.
7. Wael B. Hallaq, The Impossible State: Islam, Politics, and Modernity’s Moral Predicament

(New York: Columbia University Press, 2014), ix–x.
8. Hallaq, The Impossible State, 13–23.
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The first property highlights the historical contingency of the state, which origi-
nated in Europe. The enlightenment concepts of reason, civilization, and progress
legitimize the universalistic claims of this definition. The second property envisions
the sovereignty of the state based on the fictitious will of representation. Legislative
monopoly and legitimate violence suggest that sovereignty and law are intertwined
categories, meaning the sovereign creates law that manifests the state’s power. The
fourth principle engages with bureaucracy as a standardized and rationalized ad-
ministration, an extension of the legal order. The fifth form-property deals with the
cultural mechanisms that operate beyond the legal and political spheres, serving to
justify the ideological basis of the state.9 Hallaq considers such a definition of the
state antithetical to Islamic governance practices since it conceptualizes the state
as a European phenomenon and a unique experience of the Western context whose
universalistic claims do not include the specificity of the Islamic context. Moreover,
Hallaq considers such a definition of the state to be violating the rule of law and
the separation of powers because of the legislative monopoly that it establishes. He
finds it somewhat oppressive to create cultural mechanisms that impose state ideol-
ogy on the people. He considers this definition of the state to be antithetical to its
ideals to achieve the rule of law, separation of powers, and popular representation.
In contrast, Islamic governance practices are more suitable for achieving the ideals
defined in the European context. The first impossibility was the separation of pow-
ers. The legislative, judicial, and executive forces are the pillars of modern states.
However, Hallaq considers that the modern state was characterized by a structural
unity rather than a fragmented structure. For him, in practice, in the modern state,
these powers overlap, blur, or are delegated to each other, forming a unity rather
than a separation of powers.10 Moreover, the modern state’s monopoly over leg-
islation makes it impossible to realize. The embeddedness of the judiciary in the
state system creates a monopoly of the state over legislation and legitimate violence.
Regarding Islamic governance, since it is based on moral, legal, political, and social
metaphysical foundations of Islam, the state as it is defined in the Western context
is impossible according to the Islamic criterion. The Islamic form of government
differs from that of the modern state in that the community, which is bounded by
moral and legal concepts, replaces the nation of the modern state. Another funda-
mental difference of Islamic governance is the question of who the sovereign is. For
Hallaq, the sovereign of Islamic governance is God himself, whereas the sovereignty
of the modern state is based on its own sovereign will. For Hallaq, since Islamic gov-
ernance is based on the representation of God’s sovereign will, it regulates the state
structure, subordinating the political institutions, including executive and judicial

9. Hallaq, The Impossible State, 23–33.
10. Hallaq, The Impossible State, 40.
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powers, under the sharia, which Hallaq considers the legislative power itself.11

Moreover, Hallaq defines sharia as a socially based and divine body of law, making
its constitutional capacities wider than those of the nation state. Such a definition of
the sharia is based on the separation of judicial and legislative powers, as well as the
social basis of the kadis and müftis, who make and administer the law. Kadi were
trained within the sharia’s scope, as were the müftis, who also had to be knowl-
edgeable in the local customs and traditions of the community that they served.
Accordingly, for him, the constitutional capacities of Islamic governance are more
successful in fulfilling the ideals that the modern state, as defined in the European
context, proposed to achieve. Likewise, due to Islamic law’s acknowledgment of local
customs, it presents an array of legal opinions, making it pluralistic and enabling it
to be flexible and adaptable to a wide range of societies for centuries. Unlike the
modern state, the Sultan’s appointment of kadis is not a violation of the separation
of powers because, before making appointments, the Sultan consults with the local
jurists. Within this framework, Hallaq presents the sultan’s executive authority,
which sharia allows in terms of a separation from legislative and juridical powers, as
foreseen in the siyaset-i şer’iyye, which Hallaq refers to as Islamic juristic political
theory. Considering the authority to exercise legitimate violence, the sultan had to
consult jurists to legitimize his actions, confining his authority within the standards
of sharia.12 Through siyaset-i şer’iyye, the sultan is entitled to manage worldly af-
fairs and serves for the exaltation of the sharia and maintenance of public order.
In addition, siyaset-i şer’iyye legitimizes the sultan’s authority to supplement sharia
regarding administrative regulations, such as taxation, the prevention of abuses of
the governmental officials, criminal law, and public morality. In this framework,
the sultan was responsible for complying with Sharia in all civil claims, debts, and
contracts, as well as Sharia penal law and hudud punishments, making his power
bound by Islamic law.13 Therefore, according to Hallaq, Islamic governance is more
successful in meeting the principles that are set by the modern state, as defined in
the Western context, such as the rule of law, separation of powers, and an inclu-
sive system of popular representation. Unlike Islamic governance practices, modern
state mechanisms, as a European phenomenon, often fail to fulfill the principles of
establishing a separation of powers, the rule of law, and representative mechanisms
for sustaining public order.

Hallaq’s conceptualization of the relationship between law and morality follows a
similar line to that of Asad’s. As indicated above, Asad also highlights that in

11. Hallaq, The Impossible State, 46–51.
12. Hallaq, The Impossible State, 59–65.
13. Hallaq, The Impossible State, 66– 68.
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modernity, with the confinement of sharia into the private sphere, a new category
of morality within the family unit emerged. In a similar vein, Hallaq criticizes the
modern state for separating the domains of law and morality, a division that was
not the case in pre-modern Islamic governance. Hallaq argues that what is legal in
the sharia is also a moral category. What enables this holistic view is that sharia’s
cosmology is grounded in moral and natural laws. Hallaq considers modern positive
law responsible for imagining such a division, which is not imaginable in pre-modern
Islam and sharia.14

Ovamir Anjum, the third theoretician in this discussion, is distinguished from Hal-
laq’s view in that he criticizes Hallaq’s position for envisioning a self-contained legal
reasoning for Islamic law, which prevents him from acknowledging non-legal phe-
nomena that play a significant role in legal change. This overlooking of external
influences leads to perceiving the sharia as outdated or overdeveloped, which must
be reconciled with the standards of modernity and the nation-state. For Anjum,
the incompatibility of sharia with modernity that Hallaq envisioned leads him to
conclude that legal centralization and codification are antithetical to the principles
of sharia. For Anjum, Hallaq, by doing this, not only attempts to model sharia as
secular law, but also goes beyond in conceiving sharia as a self-contained and closed
system.15 To move beyond this paradigm, Anjum examines the relationship between
law and politics by analyzing the thought of Ibn Taymiyya. He begins the discussion
with the tradition of separating the domains of politics and law in medieval Islam.
He distinguishes the close relationship between politics and law in early Islam and
the apolitical claims in the medieval Islamic system, as seen in the canonical works
produced during this period. For Anjum, the encounter of the Muslim world with
modernity challenged the medieval assumptions that law is an autonomous and
separate field from politics.16What makes Ibn Taymiyya’s thought significant for
examining the relationship between politics and law is that Ibn Taymiyya created
siyaset-i şer’iyye as an unprecedented genre. It neither resembles the former writings
of ulema that discuss legitimate rules within the formal requirements of sharia nor
the writings of medieval Muslim philosophers who were influenced by Greek politi-
cal philosophy. Through this genre, Ibn Taymiyyah envisioned a legitimacy model
for the rulers’ political activities, aligning them with the sharia based on the early
Islamic model and scriptural sources related to it.17 The totality of the sharia in its
encompassing definitions is identical to Anjum’s understanding of its relationship to
politics. For him, early Islam was politically dynamic with both worldly and pietis-

14. Hallaq, The Impossible State, 82–89.
15. Anjum, Politics, Law, and Community, 24–25.
16. Anjum, Politics, Law, and Community, 7.
17. Anjum, Politics, Law, and Community, 30.
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tic companions of the Prophet. Anjum draws attention to the sharia’s meaning in
the Quran as not only the body of law, but in a broader sense, God’s prescribed
way.18 Anjum characterizes the early Islamic political vision as follows:

(1) It places the umma, the community of all the believers, as the recip-
ient of the Prophet’s mission to humankind; one Qur’anic term to refer
to this mission is al-‘ahd, keeping of God’s covenant. 95 (2) It requires
rendering qualified obedience to authorities from among themselves. (3)
It requires shura, the practice of participation and consultation in col-
lective affairs, and (4) by corollary, considers the Community’s collective
affairs in need of rational human management. Finally, another corol-
lary of the Community’s inheritance of the mission and God’s covenant is
that (5) this vision considers the caliph answerable to those he rules, the
Community. I will name this the Community-centered vision of Islam,
that is, a vision of ordering authority and responsibility of Islam’s mis-
sion (i.e., commanding right, forbidding wrong, upholding faith) in such
a way that the entirety of the Community, rather than a ruler, particular
institution, or lineage, stands atop the hierarchy of legitimation.19

Based on these characteristics, Ibn Taymiyya recalled the significance of the com-
munity to the center against the claims of imams, caliphs, and sects in the Islamic
political vision. The prominence of ‘akl and guaranteeing its harmony with the
revelation enables Ibn Taymiyya to rely on the community. Collective reason, mani-
fested in the consultation among the Islamic community, secured the authenticity of
the revelation and activities based on the revelation.20 By doing this, Ibn Taymiyya
undermined the authority of the legal profession, expanding the responsibility of
sustaining justice to the extra-legal authorities. According to Anjum’s transmission
of Ibn Taymiyya’s thought, his intention was submission to all normative life within
the sharia, challenging the authority of jurists who overstate their power and rulers
who acknowledge the authority of jurists to create their own domain of power. To
accomplish the task of expanding the authority of the sharia, Ibn Taymiyya ex-
pands the meaning of the sharia to reassert its supremacy. Anjum interprets the
inclusion of politics in the sphere of sharia as an “Islamic public sphere” where di-
verse groups interpret and negotiate sharia. Apart from the Islamic community,
justice was one of the prominent concepts that Ibn Taymiyya was concerned with,
as Anjum transmits. For Ibn Taymiyya just politics is within the sphere of sharia,
and the just politics outside the details that sharia does not specify is still within the
sharia. The innovative aspect of this inclusion is the conceptualization of just poli-

18. Anjum, Politics, Law, and Community, 50.
19. Anjum, Politics, Law, and Community, 61–62.
20. Anjum, Politics, Law, and Community, 228–232.
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tics as open to change in terms of time and place.21 Ibn Taymiyya’s inclusion of just
politics within the sphere of sharia legitimizes sharia-based politics, creating a nor-
mativity for those who held political authority. Anjum considers such an expansion
of Sharia as a challenge to the confinement of Sharia within Islamic jurisprudence.22

Anjum concludes that Ibn Taymiyya’s thought represents a critical intervention in
Islamic thought, deconstructing the established doctrines that overlegalized Islamic
tradition and left no room for politics within it. Unlike what Hallaq considered
impossible, Anjum asserts, thanks to such interventions as those of Ibn Taymiyya,
politics became negotiable with law, making the negotiation between the Islamic
tradition and modernity, especially the nation-state, possible.23

In a similar vein, but in a more empirical manner, Khaled Fahmy, in In Quest
of Justice, is concerned with the negotiation between Islamic law and modernity
through an examination of the incorporation of forensic medicine into the legal sys-
tem in colonial Egypt. More specifically, he discusses the reasons that although
sharia courts were capable in the cases of violent crimes, homicide, battery, and
sexual assault, Qasre’l aini sent the forensic reports to the Meclis-i Siyāsa instead
of the sharia courts. Fahmy claims to follow Asad’s understanding of the process
that makes the secular thinkable in non-Western contexts, not as a gradual curtail-
ment of sharia, but as the separation of ethics and law into two distinct categories.
However, similar to Anjum’s critique of Hallaq, Fahmy problematizes Asad’s con-
cept of sharia, which Asad considers to be based on Islamic legal ethics to a large
extent and having no role in the sphere of politics. Instead, Fahmy suggests inquir-
ing into other discursive traditions within Islam that allowed sharia to be related
to politics. In addition, Fahmy criticizes Hallaq’s understanding of the siyaset-i
şer’iyye as a concept limited to land use, taxation, public order, and criminal law,
challenging Hallaq’s attribution of an exclusive agent status to kadi in the adminis-
tration of kanun. However, Fahmy acknowledges kadi as the final interpreter of the
kanun, drawing an interrelated relationship between the law and politics through
the examination of the siyaset-i şer’iyye as a legal practice in the siyāsa councils in
nineteenth-century Egypt. Namely, Fahmy considers siyāsa and kanun not as extra
sharia but as extra fıqhi concepts.24

Based on archival evidence, Fahmy argues that Egyptian courts referred to reports
and findings of forensic medicine as extra-Sharia proof, not confining themselves to
legitimate evidence based on Sharia (beyyine). A murder case in a village closed due

21. Anjum, Politics, Law, and Community, 233–243.
22. Anjum, Politics, Law, and Community, 255.
23. Anjum, Politics, Law, and Community, 272–273.
24. Khaled Fahmy, In Quest of Justice: Islamic Law and Forensic Medicine in Modern Egypt
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to a lack of Shari evidence is illuminating for this argument. In this case, Hammad,
a local strongman, murdered Muhammad Abd al-rahman and whitewashed the mur-
der by making the local barber issue a forged burial certificate that certifies natural
death, hastily burying the dead body without a serious investigation, and prevent-
ing the family of Abd al-rahman from suing. However, as the hearsay reached the
Gharbiyya Governorate, a further investigation occurred. Despite the kadi advising
the heirs of Abd al-Rahman to drop the case due to a lack of Shari evidence, an
eyewitness, or a confession, the Council of Gharbiyya Government referred the case
to the government. Through the forensic medical report, the testimony of various
witnesses, the council concluded that Hammad was the primary suspect of the mur-
der and sentenced him and the others who participated in the whitewash. Fahmy
convincingly demonstrates, through the examination of voluminous other cases sim-
ilar to this one, as evidenced in the ledgers of the Egyptian National Archives, that
the siyāsa legal system, carried out through the governorate councils, worked in
cooperation with the sharia courts.25 The fact that siyāsa councils passed verdicts
only after the sharia court issued a verdict suggests that there was no oppositional
or conflicting relationship between these two councils, or that the sharia court repre-
sents religious authority and the siyāsa council represents secular authority. Fahmy
draws a more nuanced picture by arguing:

We thus see a system of double jurisdiction: in any murder case, both
shari‘a courts and siyāsa councils come into play, following their sep-
arate rules and procedures. From this brief review of the procedures
of initiating legal action, the first significant difference between the two
branches of the legal system can already be identified. Because fiqh con-
siders punishing murder crimes to be “claims of men” and not of God,
it grants the right to press charges only to the victim’s heirs. The siyāsa
system, by contrast, which was created to keep public order, included a
mechanism whereby agents of the state, mainly the police, could initiate
legal action and press charges. In this respect, the siyāsa system differs
from the fiqh system in one critical respect: fiqh effectively deals with
murder as a matter of private law, whereas siyāsa insists that society
and the state also have claims and that murder cases should not be left
to the interests of the immediate parties concerned.26

Moreover, Fahmy argues that the sharia was not sidelined or marginalized, as evi-
denced by the employment of competent muftis in the siyāsa councils to implement
Islamic jurisprudence. As shown in Fahmy’s examination of the nineteenth-century
Egyptian legal system, the sharia was flexible and open to change. Fahmy considers

25. Fahmy, In Quest of Justice, 81– 84.
26. Fahmy, In Quest of Justice, 96.
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the adaptation of siyāsa as a result of Islamic jurisprudence’s coupling with siyāsa,
referring to siyaset-i şer’iyye tradition. For Fahmy, the concept of siyaset-i şer’iyye
paved the way for overcoming the legal formalism imposed on the sharia, making
the introduction of new kinds of trials imaginable.27

Sherman Jackson’s critique of Fahmy’s framework on the relationship between sharia
an siyāsa is the key to his broader project of redefining concepts such as secular,
religious, Islam, Islamic, and sharia. Jackson acknowledges Fahmy’s contribution
in defining siyāsa as a constituent part of the sharia; however, he argues that this
way of conceptualizing siyāsa and an arbitrary imagination of the secular’s submis-
sion to the religious requires redefining what is secular and what is religious.28 For
Jackson, not the Islamic law, used as a synonym of sharia, subsumes siyāsa, but a
more inclusive definition of Islamic law differs from sharia. Namely, Islamic law is
broader than fıqh, meaning that it also includes siyāsa but does not include siyāsa
within the scope of sharia. In this framework, siyāsa does not constitute a separate
supplement to Islamic law. Siyāsa, as non-Shari rules based on non-Shari sources,
cannot be considered within the sharia; however, this does not mean that it is non-
religious or secular. Jackson opposes a possible objection arising from equating fıqh
with sharia, as this expands the authority of jurists to the extent that it creates
a privileged status, by avoiding the equation of sharia with Islam. The reason for
Jackson’s nuanced categorization of sharia, fıqh, siyāsa, and Islamic law lies in the
problem of the shari’a and political authorities: If siyāsa is a component of shar̄ı’a,
then the state must have juristic/Shari authority in addition to its political or dis-
cretionary powers. On the contrary, if siyāsah lies outside the purview of shar̄ı’ah,
then the state’s policies cannot be evaluated or regulated through the formal mech-
anisms of usul al-fiqh. Therefore, siyāsa falls into the category that Jackson calls
Islamic secular. Jackson points out the lack of discussion of siyāsa as a legal formal
topic in jurists’ manuals of jurisprudence and law, stemming from siyāsa’s classifi-
cation as a non-Shari’a category.29 Based on Abu-Yala and Mawardi’s accounts of
the administration of justice, and more specifically, siyāsa, Jackson argues that the
administration of justice was considered a part of the ruler’s religious duty, in coop-
eration with the juristic establishment, to maintain the rule of law and the public
good. However, Jackson draws a nuanced distinction between siyāsa and sharia in
that while the very existence of the siyāsa is legitimized through sharia, its rules are
not derived from shari sources. Therefore, considering the siyāsa within the sharia
category would over-empower the state, an anxiety evident in the writings of Ibn
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al-Jawzi and Ibn al-Qayyım.30

4.2 A Conceptual Analysis of Dergezenizade Hasan Rıza’s Şer’-i Siyasi
Şerh-i Kanun-ı Esasi

Dergezenizade Hasan Rıza published his commentary on the Ottoman constitu-
tion in Hijri 1326. The exact date of publication is unknown, but Kastamonu, a
local newspaper, began serializing the commentary on 10 November 1908, approxi-
mately three months after the Young Turk Revolution.31 Accordingly, it is possible
to conclude that the commentary was written before that date. Although there
is no indication of how the readership received the commentary or whether it was
widely circulated, Serhat Aslaner argues that Dergezenizade Hasan Rıza published
the commentary for Selamet-i Umumiye Kulubü in İstanbul.32 It was serialized
in the Kastamonu newspaper to popularize and justify the Ottoman constitution
as compatible with Islamic principles. Aslaner argues that the commentary of the
Dergezenizade Hasan Rıza does not have a practical aim to bring the amendment
of the 1876 Constitution into the public debate. For him, the compatibility of the
amendments of the 1876 Constitution with the sharia became a popular discussion
only after the issue of the amendments was officially addressed in 1909. 33

Dergezenizade Hasan Rıza frames his political ideas within the concept of unity
(vahdet) in the introduction to his pamphlet. He considers unity as a foundational
principle that governs the natural, social, and moral order in the universe. For him,
this universal unity is the source of order and prosperity in the universe. Without
this principle, prosperity and happiness cannot be achieved. As the principle of unity
governs natural law, divine law, and human activity, it is the source of all existence
and prosperity. He demonstrates the principle of unity through references from the

30. Jackson, The Islamic Secular , 178–183.
31. Serhat Aslaner, Meşrutiyet Fikrinin Taşraya İntikali ve Uygulanışı: Konya ve Kastamonu
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in 1911. For further information, see. Tarık Zafer Tunaya, Türkiye’de Siyâsal Partiler 1: İkinci
Meşrutiyet Dönemi 1908–1918 (İstanbul: İletişim Yayınları, 1998), 185–214
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Quran and hadith, emphasizing the oneness of God.34 Provided that it is governed
through the principle of unity, he does not consider plurality (kesret) and diversity
(mugayeret) as a threat to universal, social, and legal unity. Furthermore, he argues
that this principle is not only divine but also it binds individuals, families, and
states. At the personal level, happiness depends on the unity of body and soul. At
the family level, it brings prosperity to the household. At the state level, adherence
to unity enhances security, progress, and the common good.35 Namely, for him, unity
is both a moral and material principle that manifests itself in the natural and social
laws.

He interprets the Ottoman constitution as a reflection of divine order based on
this moral-legal principle. However, as the divinely determined Ottoman Constitu-
tion was not practiced, not honored, and abandoned, it led to corruption, decline,
and oppression in the Ottoman lands.36 For him, any constitution, including the
Ottoman constitution, should be rooted in sharia.37 In addition, he claims that
Muslims had an unwritten constitution, as identified in the Quran’s commands, be-
fore the 1876 constitution.38 This unwritten constitution is based on an immutable
and unchanging truth, namely that divine law is the foundation. He emphasizes
that this constitution is not man-made but divinely inspired, ensuring not only ma-
terial enhancement but also spiritual advancement. The neglect of divine law by
Muslims, rulers, and scholars led to the failure of Muslim societies. By defining the
constitution as such, he intertwines Islamic sources with political thought. He cites
Quranic verses on unity, justice, and cooperation, and quotes hadith literature on

34. Dergüzinizade Hasan Rıza, “Şer’-i Siyasî Şerh-i Kanun-i Esasi,” in Osmanlı Devleti’nin İlk
Anayasası Kanun-i Esasi Şerh ve Kaynakları, ed. Necmettin Azak (İstanbul: Büyüyenay Yayınları,
2022), 223–227.
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36. Dergüzinizade Hasan Rıza, “Şer’-i Siyasî Şerh-i Kanun-i Esasi,” 229–231.
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righteous leadership and the people’s duty to correct rulers. Accordingly, for him,
the Ottoman constitution would only be legitimate if it conforms to the principles
of justice and equality as envisioned in divine law.39

He defines the term state in a mutual relationship with the people. For him, the
state refers to a collective and social organism that possesses authority and respon-
sibility over people, meaning that the state is both a guardian and trustee of the
people.40 He places the terms "guardianship" and "authority" (velayet) at the center
of his political treatise, using them as both a political and a legal concept. He uses
the term to legitimize political authority, at the same time referring to Islamic ju-
risprudence to cite situations that entail the existence of velayet. He identifies two
types of forms: Private and public. While private guardianship was exercised by
fathers, grandfathers, and those who are appointed over minors or orphans, pub-
lic guardianship was embodied by the sultan or caliph over his subjects. Public
guardianship involves maintaining public order and welfare. He emphasized that
maslahat (public interest) binds guardianship to oversee both political and spiritual
administration. By framing the velayet in this way, he envisions the Ottoman sultan
as both a temporal and spiritual sovereign responsible for governance and guiding
the Muslim community.41

Within this relationship, he defines and distinguishes forms of authority such as the
imamate and the caliphate. Referring to early Islam, he envisions the caliph as a
supreme political and spiritual leader who is responsible for guarding Islam, admin-
istering the community, and dispensing justice. He identifies the pledge of allegiance
(bey’at) and nomination (istihlaf ) as two methods of succession. He considers intel-
lect, maturity, freedom, justice, and moral and material strength as essential quali-
fications to be an imam. He distinguishes between the supreme imamate (imamet-i
kübra) and the minor imamate (imamet-i suğra). While the former is responsible for
leading the entire Muslim community, the latter carries out rituals such as leading
prayers. Moreover, he also distinguishes the caliphate from the sultanate in that,
while both involve political authority, the caliph is additionally responsible for re-
ligious and moral authority. The uniqueness of the Ottoman case, for him, is the
sultan’s embodiment and synthesis of these titles.

While the caliph is chosen with the consensus of the Muslim community or ap-
pointed by the former legitimate caliph, the sultanate is the right of the senior
male descendant of the dynasty. He finds the reconciliation of these two differ-
ent positions in the Ottoman Empire through the inclusion of the caliphate in its

39. Dergüzinizade Hasan Rıza, “Şer’-i Siyasî Şerh-i Kanun-i Esasi,” 231.
40. Dergüzinizade Hasan Rıza, “Şer’-i Siyasî Şerh-i Kanun-i Esasi,” 232–233.
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political authority to be a notable innovation. While this merger of the caliphate
and sultanate strengthened the authority of the sultan, his power is still limited
by constitutional and divine law. In his ideal framework, the Muslim community
chooses the caliph through the principles of bey’at, or the former legitimate caliph
appoints an eligible caliph after himself. In contrast, the Ottoman dynastic tradi-
tion grants the sultanate as the hereditary right of the senior male of the Ottoman
dynasty. Dergezenizade Hasan Rıza is meticulous in distinguishing between these
two sources of authority by highlighting the difference of imamet-i kübra, which he
conceptualizes as the caliphate chosen by the Muslim community or appointed by a
former caliph.42Still, at the same time, he praises the reconciliation of these meth-
ods of succession in the Ottoman political order. He considers this merger not a
corruption of an Islamic tradition but an adaptation that secured both religious and
political authorities through the sultan’s embodiment of the trustee of the sharia
and hereditary political power. However, for him, this power of the Ottoman sul-
tan is not arbitrary and absolute but is limited by sharia and the provisions of the
Ottoman constitution based on Islamic principles. By considering the sultan/caliph
as a notable innovation, he legitimizes Ottoman rule and the succession method in
terms of Islamic tradition, creates a shared Islamic and Ottoman past in which con-
stitutional practices were prevalent and legitimate, legitimizing the Ottoman sultan
as having both religious and political authority limited by the highest commands
and principles of sharia.

His discussion of Istanbul as the capital city and the privileged provinces (eyâlat-
ı mümtaze) is of vital importance in indicating his imagination of a centralized
modern state and a shared Ottoman identity.43 He discussed this in the context of
the second article of the constitution, which identifies Istanbul as the capital and as a
city that has no privileges compared to other parts of the empire, other than military
exemption. He argues that the Ottoman constitution would make all provinces of the
Ottoman Empire, including the privileged ones, subject to the same constitution,
thereby eliminating differences in their statuses. It implies that he considers the
constitution enabling all the provinces to be subordinated under the state structure,
which is bound by the constitution.44 He justifies the capital’s exemption from some
forms of conscription as a historical necessity due to its status as the seat of the

42. Dergüzinizade Hasan Rıza, “Şer’-i Siyasî Şerh-i Kanun-i Esasi,” 241–252.
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caliphate. He expects the new constitution to remove this inequality to foster a new
sense of Ottomanness.45

In the same context, he discusses the extension of the military and civic obligations to
non-Muslim subjects. He justifies this extension by referring to prophetic tradition.
He gives the Prophet’s alliance with the Jews for military assistance as an example
to justify the incorporation of non-Muslims in a Muslim army. The significant
political-theoretical intervention of his is to distinguish jihad as a religious duty
from military service as a political-legal obligation. By doing this, he legitimizes
non-Muslims’ military service as a legal-political obligation that is born out of the
necessity of patriotism. By this legitimacy, he envisions genuine equality among the
subjects, regardless of faith and sect.46

The discussion regarding the position and immunity of the sultan, as outlined in the
fifth article of the constitution, is of vital importance in considering the legitimacy
and authority structure he envisioned. He confirms that the merger of the caliphate
and the sultanate and the declaration of the sultan as sacred and legally immune
(gayr-ı mes’ul). He considers this not an absolute power attributed to the sultan,
but rather a recognition that a ruler cannot be held personally responsible for errors
made in public interest in matters of legitimate legal interpretation (ijtihad). He
concludes that the sultan’s sacred and immune status is not to exempt him from
moral responsibility but to preserve the dignity of his office and the state.47

In a similar vein, in the discussion of the sixth article that guarantees the finan-
cial and property rights of the Ottoman dynasty, he considers these rights as the
principle of mutual rights and obligations between the ruler and his subjects. A
reciprocal relationship requires the state’s protection of the property of its subjects;
in return, subjects are required to secure the legitimate needs of the ruling family.
He legitimizes this by employing legal opinions that legitimize the sultan’s right to
use the treasure, if necessary, even though it is advised that a wealthy sultan should
refrain from these rights. Similarly, he legitimizes the princes’ and families’ use of
the treasury for their role in safeguarding the caliphate and maintaining the empire’s
continuity. In this discussion, he implies that the moral and intellectual education
of princes is of vital importance, as the survival of the caliphate and the empire
depends on adherence to sharia and the application of political wisdom. Therefore,
their use of the treasury for intellectual and moral refinement becomes legitimate.48

Through his commentary on the seventh article, he discusses the positions of the

45. Dergüzinizade Hasan Rıza, “Şer’-i Siyasî Şerh-i Kanun-i Esasi,” 238–241.
46. Dergüzinizade Hasan Rıza, “Şer’-i Siyasî Şerh-i Kanun-i Esasi,” 239–240.
47. Dergüzinizade Hasan Rıza, “Şer’-i Siyasî Şerh-i Kanun-i Esasi,” 255–256.
48. Dergüzinizade Hasan Rıza, “Şer’-i Siyasî Şerh-i Kanun-i Esasi,” 257–260.
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viziers in the constitution, identifying two types: the Delegated Vizier (vezir-i tefviz)
and the Executive Vizier (vezir-i tenfiz). While the former has full-fledged authority,
requiring scholarly competence to exercise judicial authority, the latter has limited
power, to the extent that they carry out executive functions, transmit the ruler’s
will, and implement law. In practice, he argues, since true vezir-i tefviz, which com-
bines broad intellectual capacity with executive abilities, is rare to find, his tasks
were divided between the Grand Vizier and the Şeyhülislam, who was delegated to
carry out the legal-judicial authority. However, power may be delegated to them;
in his framework, sharia and kanun bind the vizier’s authority, reflecting his favor
for limiting the arbitrary rule by requiring legitimacy in adherence to law. Sur-
prisingly, this discussion lacks a debate on the status of the Chamber of Deputies.
Instead, he overemphasizes the prominence of the cabinet of ministers, which he
envisioned as an executive advisory body under the sultan. He was determined to
prove that the cabinet of ministers was an established practice and was compatible
with sharia. However, there is no substantial discussion of the Chamber of Deputies.
Even though he mentions the Chamber of Deputies, he does not consider it as a leg-
islative authority in the modern parliamentary sense. Instead, he frames it as a part
of the sultan’s prerogatives, stressing implicitly that legislative authority lies with
the sultan, şeyhülislam, and the Council of Ministers.49

To sum up, throughout his commentary, he gives prime importance to moral reform
and adherence to sharia. Without commitment to Islamic principles of justice, unity,
and mutual responsibility, promulgating the constitution cannot be enough to exalt
the empire. From this perspective, he considers the Young Turk Revolution not
only as a political but as a moral achievement in restoring freedom, justice, and the
rule of law. He praises Young Turks for initiating the revolution and the Sultan for
accepting the limits to his power posed by the constitution.50

Regarding the significance of his legal commentary, through the defining principle
of unity, Dergezenizade Hasan Rıza considers the Ottoman constitution not as a
positive law, but as a reflection of universal, over-encompassing truth. By doing
this, he can argue that it is not an import from Europe but instead inherited in
the legal and political structure of the Ottoman Empire. The Constitution, as a re-
flection of divine truth, namely, God’s commands that regulate social, natural, and
divine order, precedes modernity, transcending time and space. By doing this, he
expands the definition of sharia, stiffening it with extra-fıqhi elements and extract-
ing principles that the constitution should comply with. In this vein, the Ottoman
Constitution, as a positive law, is legitimate only if it is in harmony with the prin-

49. Dergüzinizade Hasan Rıza, “Şer’-i Siyasî Şerh-i Kanun-i Esasi,” 260– 268.
50. Dergüzinizade Hasan Rıza, “Şer’-i Siyasî Şerh-i Kanun-i Esasi,” 231–232.
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ciples of sharia within this framework. In addition, Sharia embodies itself as a
power-limiting constitutional element. As far as the reciprocal relationship between
the state and subjects is concerned, he imagines a guardianship through the term
velayet, legitimizing the sultan’s authority as long as it complies with the public
good. In this framework, he does not consider a direct system of representation
through a legislative assembly, imposing the principle of consultation in the Islamic
sources only at a discursive level. The Chamber of Deputies, lacking legislative au-
thority, remains at an advisory level only. At the discursive and practical levels,
although legitimizing mechanisms such as consultation, bey’at, and istihlaf offer a
balanced and representative system, he does not clarify how the principles of sharia,
such as justice, equality, and unity, can be realized. Instead, he offers an abstract,
all-encompassing moral and legal framework.

In the question of caliphate, by distinguishing the ideal caliph from the caliph that
is not ideal (şurut-ı istihsan/şurut-ı ehliyyet) but still legitimate and acceptable, his
theory of caliphate transcends a normative fıqhi definition of caliph, making a po-
litical normativity possible like that of Ovamir Anjum’s reading of Ibn Taymiyya’s
theory of caliphate. However, it results in different ends, unlike what Ibn Taymiyya
criticized the theory of caliphate at his time. As discussed in the former chap-
ter, while Ibn Taymiyya criticized the absolutist political systems stemming from
the merger between the personality of sultan and caliph, after early Islam, Dergez-
enizade Hasan Rıza’s pragmatism in legitimizing the Ottoman caliph-sultan resulted
in a relatively absolutist political system with limited power to a certain extent. Al-
though Dergezenizade Hasan Rıza also dwells on the proto-constitutional principles
evident in the sources based on the practices of early Islam, he legitimizes relatively
absolutist practices and the merger of sultan-caliph through legitimizing the suc-
cession method of the Ottoman sultan/caliph. While Ibn Taymiyya extends the
theory of caliphate beyond the fıqhi standards, his principle of justice in politics set
a new normativity in the field of siyāsa. On the contrary, Dergezenizade Hasan Rıza
places a slight emphasis on the principle of justice. A similar pattern is evident in
the discussion of the sultan’s immutability, rendering his political theory irrelevant
in contemporary discussions. He acknowledges the inviolability of the sultan to pro-
tect his office and the rights of his subjects at the same time. This can be translated
as the law is the sultan’s status himself, and he is the guarantee of the rights of
his subjects. He balances this relationship by defining subjects as the guarantee of
the Sultan’s wealth in the discussion of the Ottoman dynasty’s property rights. By
doing this, he formulates a reciprocal relationship concerning the duties and obliga-
tions between the sultan and his subjects. In this discussion, employing a judicial
opinion that leaves the use of public treasury for the personal needs of the sultan to
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his own discretion, Dergezenizade Hasan Rıza establishes a moral field for the acts
of the sultan/caliph.

In a similar vein, he does not impose moralized principles of the constitution only
on the sultan but also on subjects in the subject of non-Muslims’ military service.
Legitimizing the conscription of non-Muslims through a patriotic morality, along
with the similar practices in early Islam, makes Dergezenizade Hasan Rıza synthesize
moral and fıqhi categories into a new form of moral legitimacy. He also employs
the Islamic doctrine “You are governed by how you are” as a political moral form
of legitimacy.51 Likewise, labeling the Young Turk Revolution as the greater jihad,
he highlights the moral aspect of the revolution against injustice, corruption, and
ignorance. Along with the expanding scope of sharia beyond the fıqh to include
the moral category, he also employs doctrines extracted from the Quran and hadith
that command easing hardship in the discussion of appointing an eligible imam,
invoking fıqhi methods of mitigation (tahfif ) and facilitation (teshil) to allow for
the institutionalization of the constitution.52 In this framework, ease is not in the
sense of irrelevance or laxity, but rather an adaptive principle for incorporating
new political institutions into the Islamic framework. Within the same subject, he
also employs the concept of maslahat to indicate the areas in which the caliph is
authorized to use his rights for the public good.

As reiterated above, in his discussion of the Ottoman Constitution, Dergezenizade
Hasan Rıza imagines a definition of sharia as an all-encompassing, universally valid
commandment of God that is reflected in itself in social, natural laws, and the con-
stitution. A definition of sharia in this sense is possible through the expansion of
sharia to extra-fıqhi fields, including norms and forms of evidence whose sources
are other than fıqhi but still Islamic, as Jackson calls this field Islamic secular.
By dwelling on such a definition of sharia, Dergezenizade Hasan Rıza’s commen-
tary puts forth an Islamic political thought that challenges the secularization thesis.
Thereby, it articulates a sovereignty model based on and limited by sharia, and in
harmony with the principles of the constitution, in grounding its legitimacy in public
good. However, at the discursive level, his consideration of sharia as unchanging and
immutable for the sake of legitimizing the constitution risks acknowledging a discre-
tionary space for the extra-fıqhi constitution. Similarly, since he considers sharia as
an unbound and all-encompassing truth, he challenges Talal Asad’s observation from
the modernization period that the confinement of religion to a separate field result
in the privatization of morality and the abolishment of religious law. According to
Dergezenizade Hasan Rıza, Sharia reflects itself in a moral-legal system.

51. Dergüzinizade Hasan Rıza, “Şer’-i Siyasî Şerh-i Kanun-i Esasi,” 247.
52. Dergüzinizade Hasan Rıza, “Şer’-i Siyasî Şerh-i Kanun-i Esasi,” 250.
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5. CONCLUSION

This thesis first reconstructs the biography of Dergezenizade Hasan Rıza to under-
stand his political thought within its immediate social context. Second, it portrays
the siyaset-i şer’iyye as an Islamic discursive tradition by tracing it back to early ex-
amples and addressing the specific shifts in which its meaning was narrowed. Lastly,
it explores Dergezenizade Hasan Rıza’s commentary in the context of the political
concepts at the time. As a clerk in the Nizamiye courts and then a professional
attorney, Dergezenizade Hasan Rıza’s professionalization in law coincides with the
consolidation of legal formalism in the Ottoman Empire. This makes his commen-
tary on the Ottoman constitution a compelling example of how a legal professional
perceives the Ottoman constitution. By articulating a professional outlook on the
Ottoman constitution, he seeks ways to formally authorize the constitution, formal-
ize it within the Islamic legitimacy model, and reveal the tension between the shari
authority and legal formalism.

As a legal professional, by employing siyaset-i şer’iyye literature in discussing the
Ottoman Constitution, Dergezenizade Hasan Rıza interprets the constitution not as
a Western import and an entirely secular regime. Instead, by locating the consti-
tution within this tradition, it creates a space for rulers and society to adhere to
principles of unity, justice, and consultation within the framework of a constitution
based on Sharia. By doing so, he reclaims a sphere of politics that aligns with the
sharia in the post-Hamidian era, challenges the confining of the scope of sharia to
fıqh by expanding extra-fıqhi practices in the Islamic discourse, such as maslahat,
istihsan, and justice, and legitimizes the constitution through portraying it within
the sultan’s discretionary power.

The concept of unity (vahdet) is central to his understanding of the constitution
based on Sharia principles. He derives the unity from a theological perspective and
conceptualizes it as a universally valid principle of governing the natural, social,
political, and legal systems. He legitimizes the constitution through this principle;
he frames plurality not as a threat but as the reflection of divine order, provided
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that the principles of sharia organize this plurality. By considering this, he can
view the Ottoman Constitution not as a positive law imported from Europe, but
as a reflection of divine order rooted in Islamic tradition. In this framework, while
Islamic sources are sources of legitimacy at the same time, they are constitutional
principles that restrict the sultanic authority, leaving room for other actors to be
politically active.

By employing the concept of guardianship (velayet), he positions the sultan/caliph
as responsible for political administration and spiritual guidance. While this con-
ceptualization consolidates the sultan’s power in combining political and religious
authority at the same time, it makes the sultan subject to moral limits derived from
the shari principles. He nuances the sultan’s position by subjecting him to the di-
vine and constitutional law, limiting his authority. However centralized the polity
he might imagine, he considers egalitarian elements in his framework. He discusses
these elements through problematizing the privileged provinces and non-Muslims’
military obligation. For him, the constitution plays a harmonizing role in these
differences and creates a system of equity among the subjects.

Yet, his commentary marginalizes the role of the Parliament and gives the legisla-
tive power to the sultan, şeyhülislam, and the Council of Ministers. While he resists
parliamentary sovereignty, he imagines sharia as a moral-legal system to restrict
political power. By doing this, he expands the sharia to the extra-fıqhi domains.
However, in practice, this expansion risks the separation of power and the popular
representation unless the sultan complies with the shari principles and sustains pub-
lic good. Because of that, his concept of sharia, justice, and caliph diverges from
Ibn Taymiyya’s sharia-maximalist attitude, as the originator of the siyaset-i şer’iyye
literature. While Ibn Taymiyya criticized the systematization of the merger between
the sultanate and the caliphate in the classical period, Dergezenizade Hasan Rıza’s
sharia-maximalism led to a constitutional monarchy.

In conclusion, Dergezenizade Hasan Rıza reiterates the entanglement of constitution-
alism and Islamic political thought by insisting that the constitution is the reflection
of divine law. His conceptualization of the constitution helps resist the seculariza-
tion paradigm by exemplifying and employing the constitutional elements in Islamic
thought. He frames the Ottoman constitution as a continuity of a tradition and
an indigenous adaptation of former political practices. In doing this, although he
ends up with a universalistic and abstract definition of constitution, he balances
it through discussing the institutional mechanisms of the Ottoman constitution,
making it more normative than procedural.

As this thesis primarily focuses on Dergezenizade Hasan Rıza’s Şer’-i Siyasi Şerh-i
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Kanun-ı Esasi, it is hard to generalize his political outlook to other commentary writ-
ers. As indicated in the third chapter, siyaset i şer’iye was a centuries-long Islamic
tradition. Its specific reception in the Ottoman Empire from the fifteenth century
onwards consolidated its legal-political system. With the challenges of modernity,
legitimacy crises, and the introduction of legal-political reform, in the nineteenth
century, this literature revived. While in the second half of the nineteenth century,
it started to proliferate, the second constitutional period marked a significant in-
crease in the number of siyaset-i şer’iyye in discussing the Ottoman constitution.
The limited scope of this thesis resulted in their exclusion. However, as Asım Cüneyd
Köksal stated, there are more siyaset-i şer’iyye written in the late Ottoman Empire
to explore in order to shed light on the late Ottoman conception of the relationship
between politics and fıqh. While Elmalılı Hamdi Yazır’s justificatory memorandum
for the amendment of the 1876 constitution was examined widely by scholars such
as Susan Gunasti, Yakoob Ahmed, and Asım Cüneyd Köksal, other commentaries
such as those of Ibn Hazım, Kulcalı Abdülaziz, and Berzencizade Ahmed Faiz in
the form of siyaset-i şer’iyye are still open to exploration. Although they wrote
their commentaries in the same tradition, each has a unique position towards the
Ottoman constitution. For instance, while Berzencizade Ahmed Faiz commented
on the constitutional principles’ conformity with the hadd penalty foreseen by the
sharia, Kulcalı Abdülaziz presents a relatively historically contingent form of con-
stitution.

Apart from the discussion of siyaset-i şer’iyye and constitutionalism, this thesis con-
tributes to the post-secularism literature that challenges the linear understanding of
history, which ends with modernity free from religion. As Dergezenizade Hasan Rıza
resists the category of a secular by expanding the definition and scope of the sharia,
his ideas challenge the confinement of sharia into the private sphere, which Talal
Asad discussed widely in his inquiry into the formation of the religious as a separate
category. In the Ottoman context, legal commentaries can be considered resistance
to such an inclination towards reducing religion to the private sphere by separat-
ing the law and morality into different categories. Thanks to the sharia-maximalist
stance of the siyaset-i şer’iyye genre in itself, writers resist this secularizing tendency.
The more institutional and practical ways to resist this tendency would be a further
subject to explore, and the Ottoman context is a suitable one to discuss. Darü’l
Hikmeti’l İslamiye, which was founded under the Meşihat in 1918 to sustain the
unity of knowledge (ilim) and action (amel), reifies the aim of upholding the unity
of morality and law. However, due to bureaucratic constraints, war conditions, and
its short lifetime, it had to operate only in the sphere of morality to a limited extent.
The case of this institution is a subject for further research into the late Ottoman

46



responses to the division of morality and law into separate spheres and the interplay
between politics and fıqh.
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