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SOME QUESTIONS ON THE LEGAL IDENTITY
OF NEIGHBORHOODS IN THE OTTOMAN EMPIRE

A multitude of monographs, written in the past
two decades, has greatly enhanced our vision of life
in Ottoman cities. Interest in various aspects of
everyday life has also unraveled several manifesta-
tions of the collective identity of the neighboe-
hoods, Moral and administrative integrity and
responsibilities of the neighborhoods constituted
important facets of this collective identity, The lat-
ter also had a legal dimension that was integrally
related with moral and administrative issues, and
informed the daily experience of the inhabitants.
Yet, the legal identity of the urban collectivities is
also one of those aspects of urban living about
which we know least, particularly when it comes to
rights and liabilities distinct from those of the con-
siituent members of a collectivity. No doubt,
received knowledge about the lack of corporate
dentity in Ottoman/Islamic towns has informed
our research agenda on the matter, Ultimately, this
question boils down to a formalist search for the
presence or absence of charters that set, once and
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for all, the terms of rights and liabilities. This paper
proposes o focus, instead, on rights and liabilities
themselves as observed in daily legal practice at a
given time. Daily practice, when examined against
the backdrop of the relevant legal maxims, reveals
a set of interesting questions pertinent to the urban
sociology and legal history of the Ottoman Empire.

Ottoman court records abound in practical
manifestations of collective identity, whether at the
all-comprehensive town level or neighborhood
level, Particularly important for my purposes in this
essay are the instances of legal action in which the
neighborhood was involved as a party, such as col-
lective purchases, debts, certain kinds of wagf acts,
penal liability and acquittal. Except for penal liahil-
ity, all these instances appear to pertain to the realm
of contractual rights and liabilities, and contracts,
by definition, presuppose the presence of a legal
person. Can the neighborhood be considered as
one 7 Present state of rescarch on this matter would
not justify an affirmative answer. However, as |

P To relain consistency in spelling, Arabic lozal erms are rendersd in Turkish transliteration.
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hope the discussion below will reveal, the guestion
itsell 15 legitimate and has no easv answers,
Further, the distinction between “legal personality”
as a lechnical term denoting the capacity to perform
legal acts and legal identity in the double sense of
legal recognition as an entity and collective pres-
ence in the legal sphere should be clear. In the first
part of the paper where 1 discuss collective penal
liability as an aspect of collective identity, T will be
dealing with legal identity and its historicity. In the
second part, where I focus on neighborhood wagfs
as an example of collective contracts, legal person-
ality will come in as a question, and a question it
will remain,

The cases referrad to in the essay are drawn
from *Ayntab court registers from the second half
of the 17"-centurv. Most of these cases are not
unigue in any way : similar ones can be found in
several recent studies based on Ottoman court
records, | discuss the legal framework of the cases
at hand with reference to three fatwa compendia by
contemporary sevii' [-islams @ Minkirizide Yahya
Efendi (1662-1673), Catalcali *All Efendi (1673-
1686, 1692) and (1688, 1695-1703)". The terms in
olfice of these gevhii'l-isldms cover much of the
period in question. Further, as s common in such
collections, these compendia mclude fatwas from
major classical works from the pre-Ottoman period
as well as farwas by earlier Ottoman jurists.
Examined together, these fatwas allow preliminary
observations about the historicity of the legal per-
ceptions concerning neighborhood identity,

PENAL LIABILITY

Both in pre-Ottoman Islamic law and in
toman legal codes, the neighborhood had penal
liability as a collective unit. The basis of this labil-
ity was the Islamic law of compensation (diver | Ar.
éliya). Diyet was the monetary (or in some cases, in
kind) compensation offered to the victim of a phys-
ical assault or hisfher family osabe) in cases

where the offence was proven (o be unintended and
not admitted by the defendant. The group of people
who shared the responsibility to pay the bloed
money with the defendamt was called the 'dkile
(‘dgila)”, whose raison d'étre was mutual help and
protection. This collective responsibility, which
was originally defined in terms of tribal solidarity,
began to be bused on different principles with the
expansion of Islam and the diversification of the
fabric of Islamic society. Hanafis led the way in
offering diversified definitions of the ‘dkile from
early on in Islamic history. Military garrisons sta-
tioned in a city, professional associations, bonds of
clientage, und finally, city-based or neighborhood-
based spatial bonds were all proposed as groups of
liability by different jurists, and some even rejected
the idea allogether, There emerged no consensus
either among the various law schools or the Hunafis
themselves, and legal practice remained diverse”.

Collective liability, together with blood money,
was incorporated into sultanic law in Otoman
practice. Penal codes from the 16™ and 17" cenmry
provide clear references to the ser'f system with
regard to blood money’, However, the fatwa col-
lections consulted for this paper point to a new
interpretive twist,

‘Akile as a unit of solidarity responsible for the
payment of the blood money no longer appears in
the fatwas issued by Minkiri-zide, "Ali Efendi and
Feyzullah. Here, the blood money appears as a dis-
tinctly individual responsibility, Pre-Ottoman fat-
was quoted by the compilers, however, refer to the
‘dkile [requently’, Furthermore, some Jurists of the
Ottoman period continued to wse the term. For
example, according to a fatwa we find in Fevzivye,
if a child killed someone and did not have the
means to pay the blood money, the plaintff had to
wait until the child acquired enough wealth to pay".
Right underneath this one, we find a quote from Al-
Durr al-Multdr, by the 17"-century jurist al-
Hagkali, according to which the blood money was
to be paid by the ‘dkife of the child’,

1) Minkfiri-zide Yahyi Efench, Ferevd (Harvard Law School Library, MS # 3779) ; Cataleah *All Efendi, Ferevd-yi *Alf Efendi
(istanbul @ Matbd'a-vi “Amire, AL W 130 0 Ereswrumly Foyeo'l-Gih Efendi, Fetevid-vi Fevaivre (Istunbul ; Dard -abd'al el-imire,

A H. 1266,

2) Baber Johansen, “Eigentum, Familie und Obrigkeit im hanafitischen Stieafrecht. Das Verhiiftngs der privaten Rechie zu den
Forderungen der Allgemeinheil in hanafitischen Rechiskommentaren,” in Conringency in a Sacred Law » Legal and Efitcal Noves in
fne Muesfine Fogpn (Leiden © Brill, 1999, 338-5% ; H. M. Bilmen, ffakets Dobamivve ve Datelofeen Fkdhivee Kamreste (Istanbol, 1960, 3 54

31 Bilmen, Kame, 30 54, 57-58 © Tobansen, “Bigentom," 359,

4) Uriel Heyd, Srudies in Otropan Crindned Law (Oxford : Clarendon Press, 19730, 106, 113215, 131, 308-11.
5) See for example, Fevitvve, 531, 323, 337 5 Minkivi-zide, Ferevd, 1420, 1434,

a) Fevaivve, 321
¥1 Feviivwe, 521, 523,
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A different set of fatwas concerning victims of
assaults who die without an heir indicates a parallel
discrepancy in the conception of the “dkile. For
example, according to a 12"-century fatwa (from
Hidaya), blood money 1s due to the rmdm and
incumbent on the ‘dkile of the offender. According
o Fevzullih Efendi’s fatwa given in the same con-
text, the Mood money is incombent on the neigh-
borhood in a similar situation’. Thus, the unit of
social solidarity appears o be decidedly spatial. In
all the three sevhi'l-isldm compendia, neighbor-
hood and the village seem to have practically
replaced the ‘dkile. Notably, even in cases where
the blood money had te be paid by a tribe, liability
was not defined in tribal terms but in terms of spa-
tial responsibility’. Nor do we see any reference to
craftsmen associations as 'dkile. Craftsmen associ-
ations  attained unprecedented organizational
sophistication and vigor under the Otlomans. Thus,
judging by classical standards of the ‘dkile, Le., the
capacity to provide mutual help and protection. one
would think that they could have assumed greater
penal liability than their predecessors,

To put it in a nutshell, the discrepancies point-
ed out above pose two guestions from the perspec-
tive of legal history. One of them 1s more generic
and technical, and pertains to the ways in which
legal compendia that collated different points of
view were used in practice. The other one is sub-
stantive : how can we explain the transformation/
disappearance of the ‘dkile?

This leads to further questions. First, can we
speak of a move towards a more individualistic
conception of legal lability? Since we should
expect some form of affinity between fatwas and
social practices, what would such a move tell us
about the society in/for which the fatwas were con-
ceived? In this regard, we have to take into account
locality as well as temporality. Second, the replace-
ment of the term ‘dkile in relevant cases with a spa-
tial unit, the neighborhood or the village, may be
seen as a simple maner of language, at least in
some instances. Hence, one would conclude, the
Turkish fatwas at hand display no particular novel-
ty considering the fact that spatial bonds had been

&) Feyziyve, 537,

recognized as a constituent of “dkife by classical
Jurists as well. The Fact that al-HaskalT (d.1677),
who was a comemporary of ‘Ali Efendi, or Ilbn
*Abidin (d,1836), who wrote more than a century
later than the three geyhil'l-isldms consulted here,
also used the term may lend support to the idea that
we are faced with a simple translation prablem
here. It remains an enigma, however, why Turkish-
speaking jurist-consults who used all the key terms
of Islamic law in their original Arabic form did not
deem it necessary to retain the ‘dkile. That the
works of al-Haskafi and Thn *Abidin represent a
different genre (flrdd’), one step further removed
from actual legal practice as compared to fatwas,
may only partially explain the discrepancy. Finally,
we also have to explore the relationship between
the legal ethos of the territorial state and the disso-
lution of all the non-spatial units of liability, Tt may
be significant that the three compendia where the
term ‘dkile does not appear belong to gevhi'l-
isldms working in the center of the empire. Their
position 15 completely in line with that of an earlier
sevii' f-isldm, Ebu's-5u'td, who had graphically
stated in a fatwa : | Tlhere are no ‘dkife in these
lands™'". However, the question remains : Was this
a factual statement as much as it was prescriptive?
And what were the boundaries of “these lands™ to
start with !

It 1s clear that nong of these questions can be
answered definitively without systematic compar-
isons between contemporaneous frrn's and fatwas,
geyhui l-istiam farwas and local fatwas, Turkish and
Arabic compilations, and finally, between court
practices in different regions. Such comparisons
would tell us, respectively, whether discrepancies
may be due to genre-related conventions, to prob-
lems of translation, or to regionally different social
and political customs and conceptions''.
Incidentally, in the case of the works contrasted
above, all these factors may be simultaneously at
work.

While ‘dkile disappeared — in certain situa-
tions nominally, in others substantively, collective
penal liability did survive in Ottoman legal practice
in a different form ; the kasdme, When the offend-

Wy Feyzivye, 5410 According to pre-Otoman jurists, non-urban commumiies were subject to “classical forms of Liability,” Le., as
‘dkile, o5 sgnutic groups, unions based on clientsge amd cath or as @ simple community of legally competent peeple. Johansen,

“Eigentum,” 359.

10y Colin Tmber, Ebu's-Sutd, The Islamce Legal Tradition (Stanford @ Stanford University Press, 1997), 247,
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er in an assault case was unknown, the plaintiff's
right to compensation did not elapse, and in certain
situations, people of the neighborhood or the vil-
lage where the crime was committed had to take a
collective oath (kasdme) to declare their innocence
in the matter. This spared them a demand for retal-
iation (krsds) on the part of the vietim's family but
not the blood money, which they had to pay collec-
IWLI}: Judging by kindnndmes, fatwas, and court
practice, kasdme was also incumbent only on two
collectivities : the neighborhood and the village
when it was not incumbent on individuals.

The hability for the payment of blood money in
the absence of an offender was predicated on a
clear conception of responsibility and legitimate
control over a given space. Private property was
clearly one of the most important factors that
defined spatal responsibility. The owner of a house
was responsible for the oath of kasdme and the
blood money if an assault requiring diver was com-
mitted on his property while he was resident there.
He could be liable even when he was not present at
the site of the offence when it was committed.
Possession or the right of disposal functioned like
ownership ; in fact, it had precedence over owner-
ship. Thus, the tenants’ liability (commercial or res-
idential) came before that of the property owner'
Significantly, both ownership and possession had
precedence over physical presence at the site of the
crime : even if there were others at the site, the
owner or whoever enjoyed rights of disposal was
bound to pay the blood money ™~

In other instances. if the crime was committed
on public space, the responsibility to pay the blood
money was incumbent on the state (bevedi' {-mdl),
which was a corollary of the fact that the state also
claimed the blood money for victims with no heir’”
Thus, the neighborhood was an intermediate legal

agent between the individual and the state, The ares
where the pcnplc of thL qua.rrcr was responsible for
Wias no ong's prnpcm- "(muifk), such as the quarter
maosque or roads' . Although this space belonged to
no one, 1t was not public space either in the sense
that the state was not the major agent to maintain its
security. According to classical jurists, it was the
right of use and the profit that people drew out of a
given space that cnt‘uled a responsibility to main-
tain HLCIITII} there'”. Further, given the moderate
size of the nerghhur]mnds. it was practically possi-
hle for them to interfere when an assault took place
within the neighborhood, or so it was thought
Thus, the two criteria, moral responsibility and fea-
sibility of access and control reinforced one anoth-
er in defining collective neighborhood liability.

Access and control. hence the ability to inter-
vene in an incidence of crime, as criteria entailing
liability meant that the neighborhood (like the vil-
lage) was responsible for crimes outside its territo-
ry as well, Any crime committed at a distance from
a seitlement from which a human ¢ry could be
heard implicated the inhabitants. This simple crite-
rion also distinguished the realm of public liabiliry
from that of the private subjects, either as individu-
als or collectivities. Thus what transpired he;,rmd
the reach of audibility was a state liability'’, The
latter included offences committed in central
mosques, main roads and interregional routes,
bridges, major market places (where the shop-keep-
ers did not own the shops) and prisons. For these
places, the reasoning was different : “the manage-
ment and welfare/authority/affairs of these places
belonged to the public {‘anime).” All these spaces
were used by an indefinite number of people, were
not privately nwne{l and could not be controlled by
private individuals'®

Thus, a Lunaldc,f.umn of collective liability both

1) For instance, bringing in Ankaravi, al-Ramlf and Shaikh-wids would be a pood start for the period in question.

12) Minkfiri-zide, Ferevd, 1430, Sce also Haim Gerber, Stare. Soctery, and Law in fsdam o tioman Law in Comparative
Perspective (Albany : State University of New ‘r‘u rk Press, 1904y, 97,

131 'Alf Efendi, Ferevd, 2 1 318 Feyvzivve, 541 5 Minkiri-zade, Ferevd, 1420, 1435 ; Bilmen, Kemus, 3 2 163. The relalionship
Detween propecty ownership and penal 1|J’I1|I1'.;-. is k.-..rl.z_nuiuu:.[}' discussed by Johansen, "Eigentum™, 370-72, That mere presence ot
the site of the crime did not entail liability is illustrated in the Tollowing falwa : when @ group of passers-by stopped al an abandoned
school huilding (meCallimbdne) to have coffee, and one of them was found dead, none were Hable o lake (he kasdme oath or pay the
blood money EIIJ]L\H Ith lived there", Minkiri-zide, Fetevd, 143a.

14} Bilmen, Kamus, 3 : 161,

153} Mipkari-zide, .Ff'.'ﬁ'rr. | 434,

16} Johansen, *Eigentum,” 369,

17} Ehu's-Su'id in Minkiiri-ziide, Ferevd, 144a.

18} However, it appears thal there wils some uncertainty in practice as to the applicability of the “audibility principle” at these
sites as well. This was also recognized by Ebu's-5n'0d himsell. His view and that of Minkfri-zide converpe on this matter. Thus,
aceording (o these Lwo jurists, “the audibility principle” was wpplicable also for main roads (sdei‘a 'sder), public markets (esvdk-1
‘wannne ), stale land (arazi-vi meplekeny or public endowments (evdd= ‘amme). Minkiri-zide, Fetevd, 144n-b
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from the perspective of the notions of “dkile and
kasame also points to their importance in under-
standing the boundaries between the public and the
private. It is noteworthy that the audibility princi-
ple, which implies a given technology of control,
gives a practical twist to the matter. On the other
hand, the changes in these boundaries potentially
also hinge on the process of modern state forma-
tion, and need to be further studied diachronically.
For example, it is noteworthy in this regard that as
compared to earlier jurists, the three seyhii’ l-islams
I have consulied, as well as Ebu's-Su‘iid before
them, appear to assign greater spatial responsibility
to the state (bevti’ [-mdl) with regard to the mainte-
nance of security, hence, to the payment of blood
money. The same applies to al-Haskafi and lbn
“Abidin as well"”,

One last important point to be emphasized
regarding the penal liability of the neighborhood is
that it is embedded in personal law and the “rights
of men" {hukik' - ibdd). In other words, the col-
lective identity that materiahized in penal responsi-
bility was not defined by the state as an administra-
tive measure — though it was enforced by the state.
Within the described legal framework, the neigh-
borhood could be, and in practice, was regularly
exonerated just by an acknowledgment (ikrdr) Lo
that effect by the victim or his/her family. Liability
of the neighborhood was part of a moral economy
through which individuals also related to the vari-
ous communities in which they lived. More impor-
tantly, it was this individual and communal aspect
of the penal liability that could form a basis {or new
social contracts enacted by collective will,

A case in peint is the contract drawn up by
rebels in the aftermath of an urban revolt that took
place in Jerusalem mn 1703 and brought together
various segments of the population. The terms of
the contract they had drawn up by the notables and
registered at the court revolved around the respon-
sibility to pay the blood money. Namely, if a
Jerusalemite, from whatever religious conmmunity,
was to kill an outsider in self defence, all the peo-
ple of Jerusalem pledged to pay collectively the
blood money due to the victim’s family. Likewise,
if a Jerusalemite was to be killed by an outsider, the

blood money was to be exacted by the people of

Jerusalem as a whole, With this text, the rebels

were constructing a new 'dkile, a new unit of col-
lective responsibility not based on current practice
or legal norms, Notably, the text involved the col-
lective enactment of a new social and political con-
tract meant to bind the whole city. Its resemblance
to the compact the prophet Muhammad made with
the inhabitants of Medina (the Constitution of
Medina} is also noteworthy, and one can at best
speculate whether the former was consciously
taken as a model™,

THE NEIGHBORHOOD WAQF

Legal debates concerning collective penal
responsibility are as old as Islamic law itself.
Therefore, a cursory look at Ottoman penal codes
as well as fatwa collections reveal a considerable
amount of relevant material, itself drawing on a
centuries old tradition. However, there are other
collective acts one encounters in the court registers
whose legal status is more difficult o identify, As
an example, [ will now discuss the neighborhood
wagfs as a form of contract (‘akd), yer another
source of legal liability.

The phenomenon of collective contracts in
Ottoman cities (and Islamic cities in general) has
not received much scholarly attention due to the
Fact that Islamic law does not recognize institution-
al legal personality other than that of the wagl.
When we (ry to penetrate the everyday fabric of
social relations, however, we do encounter collec-
tive contracts, ranging from those with a distinctly
moral basis to those encased in legal rules.
Neighborhood wagfs, (‘avdriz wagfs) provide an
interesting example of the latter,

Meighborhood wagfs were common funds
established to meel various expenses of the neigh-
barhood (above all, the tax burden). Among the
stipulations of the wagf founders or the donors, one
often finds the clause that s’he be exempted from
the 'avdriz tax share of the neighborhood as long as
s/he lived. In two instances | have encountered in
‘Ayntib court registers, the neighborhood appears
not as an autormatic beneficiary but a party in a con-
tract with the founder, When the founder comes to
the court to pet the waqf registered, not just the
wagf custodian alone, but the “people” (ahdll) of
the neighborhood are present, and they promise

19} For Ebu's-5u0d, Imber, Ebu's-Su' e, 247 5 for al-FHlagkafl and 1bn *Abidin, Johansen, “Eigentum," 370-71, i, 94, 95,
307) * Adel Manna, *Eighteenth- and Nincteenth Century Rebellions in Palestine”, Journal of Palestinian Studier, 24/1 [1994), 55.
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(tar'ahhiid) that they will abide by this condition”'.
Thus, through this contract, the neighborhood
acquires certain rights (access to endowed
resources) and assumes a responsibility in return. In
other words, the neighborhood acts as a collective
agent, and [ will return to this point later. This legal
act, however, raises a number of guestions when
examined in light of relevant fatwas,

One does find quite a number of fatwas m
Minkiri-zide about the ‘gvdriz wagfs and two of
those concern situations partly similar to the cases
al hand. In one of those, Zeyd endows his house for
the ‘avariz of the neighborhood, and in the other
one, he endows cash for the same purpose. In the
first one, he further states the condition that no
‘avdrer (1ax) should be exacted from his house
(menzil), and in the second case, the same condition
is extended to his descendants (evigd)™, According
ta the jurist-consult, neither waqf is valid (sahih) .
consequently, the legatees can disregard the waqf
act, In the lirst case. however, it 1s further explained
that Zevd's wish can be considered as his will, thus,
dispensed from the one third of his probate. This
appears to be a common solution also in “avédriz
endowments that involved the selling of the waqt
property” . Evidently. earlier jurists had disagreed
on whether the wagl itself or its condition (sale)
alone would be void under those circumstances™, Tt
appears that according to the three Ottoman
sevhit'l-islams, the condition was void — since
they tried to validate the wagf by redefinmg (or
accormmaodating) the condition™,

Be that as it may, it is clear that the practical
status of the endowment during the donor’s lifetime
remaings unclear in all these fatwas, More impor-
tantly, neither of the two fatwas that apply most
clasely to the court cases at hand mvelves anything
about acceptance (kabiil) of the endowment by the

213 ACR, 25/28/1, 106771657 o 3900651, 1TO1/1 650,

beneficiaries, One of them mentions only handing
over the endowed property to the custodian.
Furthermore, they offer no insight imo the role of
the neighborhood in the aci. As I see it, the major
ambiguity arises from the legal definition of the
‘avdriz wagfs. The question of whether or not the
founding of a waqf involves a contract, or ‘akd in
the narrow sense of the term, has a long history™,
Particularly in Hanafi law, the founding of 4 wagf
was a unilateral legal act and not a contract ; thus it
did not require consent of the beneficiaries to
become wvalid. If the endowment was a “public”
(‘amme ) endowment, i.e. if the beneficiaries were a
sizeable group of people or if the beneficiaries were
a category of people (such as “the poor™), under no
circumstances their consent was needed. IT there
were a limited number of beneficiaries (kavm-i
mahsidry”, however, such as a given group of
descendanis elc., each descendant would express
his/her consent, if only by silence, in order to ben-
efit from the endowment™. The expression of con-
sent would turn the wagf act into a contract,

Thus, one would think that the ‘avdriz wagf
was considered more like a family wagf (ehli
wagl), whose beneficiaries were limited and known
{ kervin-i mahsir). By the same token, the neighbor-
hood was not conceived as a public space. Physical
evidence on the orgamzation and size of the neigh-
borhoods in late 17"-century *Ayntib suggests that
this might be a valid reasoming. If the notion of
kavm-i mahsir set the limit between social tamil-
iarity and anonymity, and if it was conceived as one
hundred people at all times, then it should be noted
that the beneficiaries of an ‘avdriz wagf in an aver-
age neighborhood did not exceed the limit. The size
of the neiphborhoods varied widely, but the major-
ity had less than 100 households™. Furthermore,
the neighborhood (mahalle) does not appear to be

221 *IM Jenzilinin “avdrizi almamek garfodda 7 Eviddindan "ovdnd akigast almmannak sartovle, © Minkiri-efide, Ferevd, |6ba-
23 Muore specifically, the property wis (o be sold after the primary bencficiaries (the descendants of the founder) ceased to exisl
Feyziyve, 182, 186 "All Efendi. Ferevd, 1 2210 Also Bilmen, Kamus, 4 1 3227155 (from Tirdr-khanivye),

241 From Tatie-khimiyya (14 -contury) in Fey iyye, 152, 186.

251 The solution was applicable if the one third ol the Jegacy (as allowed for wills) was big enough o match the price of the prop-

ety 1o be sold. Feyziyye, 186 Minkiri-zide, Ferevd, 169,

26 Hiiseyin Hatemi, Oneeki ve Bugtinkd Tirk Hekuk nda Viehuf Kurma Muamelesi (lstanbal + 10 Hukuk Fakiles, 196597, £1-

43,

371 1f the beneficiaries were favm-i mafwir, 1, less than 100 persons, the waqgl in guestion was called a private wi

of (ehlf).

Bilmen. Kamns, 30 170, 42 316156 54 - 2R6-BT/1T ; Ahmed Akpindibz, Islam Hububurda ve Ormarnly Tathikanngs Viekef Mibessesesi

(Istanbul : Osay, 1906, 242-3, 271, 303-304, 1%

281 Ahmed Akgimciiz, Pl Hukeekie, 99-104, 120-21, 261 -62, 266-67.
29} Mujority had less than ten tax-houses, and cach tax-house in *Ayntib seems to comprise fen households at most. See, Hillya
Canbakal, “* Ayntab at the End of the Seventeenth Century”, 28-29. According to a fatwa parephrased by Bilmen (unforiunately, the
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the smallest unit of admimstration, At least in tax
matters, there was a sub-unit called beiliik (division)
which possibly emerged sometime in the course of
the 17"-century™. It consisted of a small and vari-
able number of houscholds (50 to 6 in different
neighborhoods. Further, if the one example | have
encountered is in any way typical, then the béliik
size could be manipulated by an agreement and
compact (kavl i ietifek and ‘ahd i misdk) among
the constituent households™, In other words, the
maintenance of the balik, if not its formation,
could also involve collective contracts,

While various functions of béliiks need 10 be
further explored™, as a preliminary argument [ pro-
pose that they constituted a practical solution (o
administrative problems that may have arisen when
neighborhoods grew beyond the management tech-
nology of the age. When numbers reached a level of
anonymity, matters like tax collection as well as
surveillance and control of space would have
become rather demanding tasks in a pre-modemn
state. In fact, it must be for the same reason that
penal lisbility, too, when defined 1n spatial terms,
was limited to the neighborhood and did not
encompass the whaole city. This reasoning 15 sup-
ported by the fact that many neighborhood endow-
ments were actually haliik-specific™, Thus. in those
cases, the group of beneficiaries was indeed small
enough to be safely considered “limited and
known”. Furthermore, we do not really know how
these endowment funds were distnibuted 1n times of
need . it is possible that not all taxpayers were
deemed in need of support therefrom. Thus, the
actual number of wagf beneficiaries may have been
even smaller,

These considerations may lead one to the con-
clusion that the two court cases at hand present no

anomaly. Nevertheless, this conclusion would seem
simplistic on & number of grounds. First, the
‘avartz wagf was like public endowments in the
sense that the income was not assigned to individu-
als as in the family wagfs, but to the collective
needs of a group of people. In that regard, it was
like endowments made to maintain public utilities
(buildings, water conduits etc.). In a sense, the
direct beneficiary was the public establishment
itself, and indirectly its users, i.e. the general pub-
lic. For the general public to start using the utility,
only the custodian had 1o enter a contract with the
founder by expressing his consent for the condi-
tions, Clearly, this was not the case in the expmples
at hand”, Furthermore, even if the neighborhood
was considered a private beneficiary, the very fact
that their promise to abide by the founder’s condi-
tion was registered is interesting. Regular wagf
deeds never appear to mention the beneficiaries’
acceptance, even when it was theoretically due.

To recapitulate then, the ‘aviriz wagfs had no
historical precedent that was equally structured —
which is attested to by fatwas (rom earlier jurists
that we find in 17"-century compendia. There is a
disparity, even a tension, between the pre-Ottoman
fatwas and the Ottoman fatwas from the period in
question with the latter appearing more accom-
modative regarding endowment conditions (guriie)
and their validity, It is noteworthy for instance that
in the three fatwa collections at hand, one would
look in vain for g direct affirmative answer to ques-
tions concerning the validity of the ‘avdr: wagf. At
first, 1t 1s deemed invalid, and this position is sup-
ported by earlier fatwas that are only broadly appli-
cable to the cases at hand. Only after that, the waqf
is sanctioned through the principle of will,

Thus, given this tension, or the uncertain legal

muili is not specified), poor women, if married, were excluded from wagfs established for the poor. Bilmen, Kamus, 4 ; 372, Since
avdre: taxes, the main item of expenditure lrom the neighborhood funds, wis poid on the basis of households, [ am assuming thal
practically the beneficiarics of an ‘avdre: wagl were the heads of households,

30) Some of these had grown into neighborhoods by the 19" -century.

A1} The lurgest deiliik that 1 have encountered comprises five lax-houses, and the largest 1ax-house in *Avntib in this period
appeirs o comprise 1 households. However, ather evidence suggests thal most tax-houses were probably much smaller. Thus, the
upper Hmit, 530 households per &l is actually hypothetical, The lower figure (6 household per /66 comes from an actual coun

case. ACK, 3UTTE, L1650
ITPACR, 39017743, 110171600

333 It would also be interesting (o find out whether the balitk-mahalle distinction corresponds o the pdrd-mahalle distinction in
the Arabic-speaking parts of the empire. | have not come across anything like bélik in monographs on Anatolian towns.
34) For example, ACR, 25/71/3, 1068/1657-58 ; 40M61/3, 6271, 64/1-2, 16174, [103-104/1692-93 ; 53/298/1, 1115/1703-4, and

olhers,

33) According 1o some Shafi't jurists, acceptance by the beneliciaries was a requirement under all circumstances. The presence
of Shafi'is in *Ayntab sugzests the possibility that the cownt followed this view. However, note that whenever a legal authority wis
cited inowaql cases in the registers from this period, this was alwavs o Hanafi authority,
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status of the “avariz wagf, the contractual format of

the waqf act seems to me as an extra precaution
meant to seal the legitimacy of the endowment,
Evidently, “consent by silence” was not seen as a
sufficient measure for thal purpose. Such a contract
was possible precisely because the neighborhood
was conceived as a distinct collective entity,
Judging by the nature of the rights and liabilities
that the contract in question entailed, one is led to
think that it was also conceived as a corporate enti-
ty, The inhabitants could enjoy the wagf benefits
only as inhabitants of the neighborhood. Likewise,
it 15 highly improbable that a person who moved to
another neighborhood would have remained liable
in case the contract was violated. Here, 1t 1s the
indivisibility of the rights and liabilities that is
important ; whether the individuals who declared
their commitment to the terms of the wagf deed did
0 as individuals or in the name of the whole neigh-
borhood does not matter in this regard. However,
this distinction highlights an important legal
nuance, The inhabitants” commitment to the act as
individuals would imply collective agency whereas
some Inhabitants’ commitment in the name of the
neighborhood would imply the legal agency of the
neighborhood. For all practical purposes, the neigh-
borhood would appear like a corporate legal person
in the latter case,

As noted earlier, there are other instances in the
court records 1n which the neighborhood appears
capable of undertaking contracts. Among these,
collective purchases are ptlrlmul.irl'.' Important
because according to Johansen™, the capacity o
own property was the ultimate test of legal person-
ality in Hanafite law, and there is strong evidence
that at least some Ottoman towns and neighbor-
hm}df- in the 17"-century could purchase proper-
. This being the case, the next question would
nhwﬂuai_»' hdvn to be whether the capacity to per-
form such acts could appropriately be explained in
terms of such legal categories as 7r,=mi'rw [ILE:lJ per-
sonality) or ehliver (legal capacity)™. 1 strongly
suspect that representation of the collectivity in the
legal sphere would emerge as a key 1ssue in dealing
with this question, but 1 also suspect that the answer
does not necessanly lie in yet-to-be-discovered rul-
ings or opinions that can be construed as recogniz-
ing corporate legal personality. The modality of the
relationship between fatwas and legal practice in
this period may have been more convoluted than a
modern historian would wish it to be.
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