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ABSTRACT

THE BALANCING OF HUMAN RIGHTS AND COUNTERTERRORISM:
A COMPARATIVE ANALYSIS OF TURKEY AND THE UK

by Ipek Demirsu
Ph.D DissertationFebruary2015
Supervisor: Meltem MuftlleBag
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One of the most salient manifestations of the-@lgetension in international politics
between international norms versus segur@ncerns is nowadays evidently conveyed in the
tense relationship between human rights and coteterism. While commitment to
human rights became a benchmark of legitimate state conduct in contemporary politics, the
fight against terrorism particulgr in the post9/11 era has given way toontentious
practices that tend to undermine long established democratic values. At this juncture, this
research investigates how state actors balance the often contradictory entailments of counter
terrorism and humin rights. Given that the relationship between discourse and policy of
counterterrorism is a mutually constitutive process, the study undertakes annetiftod
gualitative research composed of a comparative paapled with aframe analysis of
parliamentary debates in the context of Turkey and the UKe study argues that in an
attempt to bypass human rights obligations state actors securitize areas of political life
replacing them beyond the boundaries of normal politics by invoking a sense of
excepionalism. The institutionalization of the state of exception in the-tangdpringsgrave

ramificationsfor the status of human righésid the functioning of democracy.
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Introduction

Since the end of the cold war, human rights has become the dominant moral vocabulary in foreign
affairs. The question after Septemldris whether the era of human rights has come and gone.

Michad Ignatieff, New York Times 5 February 2002

In the aftermath ofhe 9/11 events, with the decision to pass Hmi-Terrorism,
Crime and Security Ac2001 the Uhited Kingdom became the only European country to
derogate from the European Convention on HonRights by introducing the notorious
provision of indefinite detention for nemationals. The implementation of this provision
ensued in HM Bel marsh Prison inantoamnamo bRawn
(Winterman, 2004premised on a legaldana. In a different setting in Turkey, by the end of
2012 the country has been characterized as
of whomare charged under counterrorism legislation, either allegedly being member of a
terrorist orgardation or promoting such ideals. (Reporters Without Bordedd2RIn a
revealing reporthe Associated Press has indicated that for arrests due tortdated
crimes, among 350,000 people convicted since 2001 wadd, Turkey accounted for one
thirds of such arrests (Mendoza, 201 st he <concept has ftcomeiotber r or i s
increasinglyarticulatedby governmenbfficials, it has createdh ew si t es of Osec

new grounds for bypassing core human rights principles.

In world politics today, here is an evident conundrum arising from the clash of
national security interests and international human rights obligations, particularly in the post

9/11 ea as the concept of terrorishas resuscitated realist concerns within and across

! http://www.nytimes.com/2002/02/05/opinion/isthe-humanrights-era-ending.html
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national bordersA growing number of states are becoming signatories to key international
human rights treaties, while concomitantly
by the United States, which ofteentail contradictory policies.On the one hand, the
nomative power of human rights h&gcomean indispensabledynamic in the political
arenaconferringlegitimacy tostate conductOn the other hand, the inflatesivironment of
emepgencytriggered by the concept of terrorisrhas produceda perception of pgretual
threatthat necessitates extraordinary measuhssthe state of exception becasrtbe norm

in fighting terrorism, itseriouslyrisks debilitating the status of fundamental rights and

freedoms with longerm repercussions for the functioning of denacy.

The concept of human rights has become ever more salient in the political arena
since the end of World War Il, as a result of and a response to the arbitrary use of power by
governments. The concept has come to signify a limitation to the emplogfeate power
vissavi s its citizenry, as o6universal é and O6in
gua humans. here is a general acceptance of the ahstatus of human rights norms
manifested in the fact that every state is part ofadtlene human rights instrument and no
state dares to openly denounce such rights. (Ruggie, 198B81888) scholars have come to
celebrate what has been termed as o6the gl ob
various international bodies and cemtions that have ingrained thesams in addition to
the normative power they hold in world politics (Donnelly, 1999; Brown, 2002; Forsythe,

2000). In this respect, international human rights constitute one of the most important
normative apparates of our age, by promoting the acceptable scope of -statduct

towards its citizas. (Freeman, 2002: 997) Some have even argued that the princigfle



sovereigntyhas become conditioned upon the protectibfundamental rights in conferring

political legiimacy. (ReusSmith, 2001; Chowdhur2011)

On the other hand, another salient concept that has come to the fore in international
politics particularly since the end of Col
invoked he notion of national secuyitonce again andesurfacedrealist concerns over
survival and national interest at the expense of mmrasiderationsuch ashuman rights
Notwithstanding different articulations of the term in different national settings, the
accentuatedperception of insecurity has culminated in controversial counté&grrorist
measues that suspend establisheatms In the last decade, the world has withessed some
of the most atrocious human rights violations under cotateorist measuresyhich are
likely to havelongterm reverberationgn democratic societiesThe concept of national
security becomes rather elusiin the context of terrorisnsince this notion isssociated
with nonstate actors and a form of violence that is distinct from conventional warfare.

Hence, the process of defining, circumscribing and addressing this concept is a process of

constitution which bears significant pol i c)
threat or declaring a war are speech acts that bring a particular sttd i i r s i nt o b
(2010: 200

At this junction, this study undertakes an investigation of the ‘néidéetween
international human rights and national secuciiycerns irthe contextsof Turkey and the
United Kingdom It seeks to uncovedifferent mechnisms involved ingovernments
attemps to strike abalancebetween thentailments of human rights obligations and counter

terrorism policiesAs such, the study addresses the following questions:



1. How do state officials balance counterrorism and huimn rights norms?

2. How are controversial count&grrorism measurdegitimizedby state offici#s vis-a

vis human rights obligatiofts
3. What are some salient framing strategies employed by state officials?

4, Why does United Kingdom as a lomegtablished libetademocracy display similar

tendencies found in a yet democratizing country like Turkey?

This study argues that in an attempt tepgags human rights obligations state actors

securitize areas of political life replacing them beyond the boundaries of noofitiis by

invoking a sense of exceptionalism.order to legitimize the suspension of basic rigird

principles of due processhe purview of the security apparatgsbroadenedlong with

special powergrantedto the executive and securityrées The institutionalization othe

state of exceptiom the longrun yields seriousramificationsfor the status of human rights
wheredifference and dissermbme to be identifieds existential threato national security

that need to bsilenced and elinated.Hence, a governments pay lip service haman
rights nor ms t hat ar e considered as O6scri|
member ship to 06t they endeavoi tb maneuddreinobligatiomsinsttie

context of counteterrolism throughacts ofsecuriization

Therefore, this study focuses on the interplay between language and policy, in an
attempt tanvestigatehow these twderrainsshape the status afhtsvis-a-vis security.The
relationship between counttrrorism policies and the securitparrativeis a mutually
constitutive phenomenonwhile the language on terism (and hence countéerrorism)
shapes perceptiond threats to national security arwho is to be deemedt he enemy?

these perceptions are in turrarislated into policy outcomes with real and often severe



consequences. In other words, the legitimization and institutionalization of security policies
are two interconnectedprocesses that reinforce one anoth@onversely the security
narrative is chadinged by the discoursef rights which confronts the stronghold of
exceptionalismby invoking commitment to international norms and democratic values.
Theseprinciples are endorsed agernationalobligations that state parties ought to follow,
often sigrmling membership tthe&ivilizedn a t i. Asm segult, the conflicts, bargains, and
negotiationsamongthese two narrativesat times borrowmg frome a c h  symbalia 6 s
repertoire,ultimately produce policies thashapethe tradeoff between human rigs and

Ssecu rity concerns

In order to shed lighobn the intertwined workings of policy development and
political discoursethis study undertakes a dual inveatign of the phenomenon at hand.
Employing a multimethod qualitative researctiesign, the sidy is comprised ofa
comparativeanalysis of policydevelopmentind a frame analysis of thegislative process
to offer a comprehensive picture of different dynamics at waAho known as triangulation,
this methodology is conducivi® linking discourseto policy output by building on the
centralty of context in the analysighus, the first part of the study seeks to trace and map
out the historical development of human rights and cotatesrism policies, in light of
international and domestic tresdkey events, and actors involved. Moving on from this
background, the second part of the analysis aims to investigate the official representation of
issues pertaining to national security and human rights through a frame analysis of
parliamentary debateJhis bipartite research design is formulated to address two cases,
namely Turkey and United Kingdom, whictonvey significant similarities due to their

common experiences with terrorism and their approaches to cdentmism measures.



Although the UKis a lorg-established liberal democraeyhile Turkey still strives in its
guestfor democratizationnot only do both governments adopt similar security policies, but
at critical juncturegshe UK is taken as a model for counterrorism legislation in Tikey.
Interestingly, such parallels in the policy output are accompanied by similarities in the
political discourse, as recurrent concepts, themes, and arguments travel acresstingth
Hence,the contexts offurkey and the UKoffer valuableinsightsinto the politics of law

making and how this process is informed by language.

As a result,this plan of research is novein several grounds. Firstly, it offees
rigorous analysis ohow states balance human rights and cotteteorism, by linking
policy outputs to dominant political representatiohbere is an apparent lacuna in the IR
literature when it comes to the tension between human rights and fight againssieceor,
it is either studied irsolely legal termsor from a normative philosophicalerspective. In
this regard, the contextual and discursive aspect of the interplay between norms and security
concerns remains largely understudied. While considerations of both power and morality
inform one another in concrete processes of policy foonatiognitive frames prevalent in
the cultural pool of meanings and values shape how issues are to be problematized and in
turn handled with.Secondly, by bringing together the structural components of frame
analysis and the analytical tools offered by tlualitative research programme ATLAS.ti,
the study offers a systematic analysis of politiemguagethat is successfully applied in
different settings.As a result, the research demonstrates how similar representational
constructs and policy frames relerate across both thEurkish and the British cases
through visible discursive pattetnsloreover, the study contributes to the literature in

demonstrating how countégrrorism policies have come to culminate umforeseen



protracted forms of injusticéhat jeopardize the functioning of democracy in a society.
Although the literature focuses predominantly on notorious forms of rights violation such as
torture or indefinite detention (Lazarus & Goold, 2007), a less palpable but more pervasive
manifestatio of such exceptional measures has been theos@il effect of the security

logic to everyday politics and the democratic proc&serefore, the study illustrates how
acts of securitization yield serious ramificatidosdemocratic forms of politicalgposition

as they become more and more entrenched in the legal framework.

In what follows, he study is composed of three parts: the first part elaborates the
theoretical and methodologicatructure the second part offers eomparative policy
analysis and the third pamprovides a frame analysis of parliamentary debaéspter 1
will delineate alternative accowf studying security in international relations and how the
noti on of daerewed fromthel Comehhagemsaéhool asuseful amalytical tool
for examining the language of security. This chapter also provides an overview of the state
of exception borrowing from Schmitt ([1922] 1985) and Agamben (2003), as wtikas
theoetical foundations ofinternational human rightsiorms and he resuscitation of
(in)securities triggered by terrorist@hapter 2elucidates the contours of the methodology,
predicated on a multhethod qualitative research desmmalyzing policy development and
policy frames as two interconnected processes indabes of Turkey and the URart | will
finish off by adjoining the theoretical framework with the methodoldgjyapter 3depicts
the historical development of both counterrorism and human rights policies in the UK
context, whilst highlighting internanal trends and key events such as 9/11 as welD@5s
London bombingsOn the other handChapter 4highlights similar policy dynamics in

Turkey, explicatingthe impact of the Ethccession process in Turkey, especially with



respect to the role of the litary, and the onset of a reverse proceksecuritizationthat
has hindered the momentum of political reforRaut 1l concludeswith a comparative
analysis that traces similarends in theetwo contexts.Lastly, Chapter 5and Chapter 6
provide astructuredframe analysis of parliamentary debatesh the help of ATLAS.1i,
pertaining to important countéerrorism legislation in the House of Commons and the
Turkish Grand National Assembly respectivelfynce again, at the end of Part Il a
comparative ecount of discursive patterns anecurrentthemesare presented alongside
distinctive nationaharratives and representatiofi$ie study concludes lyinging together
policy outcomesandframing patterns, with an aim to illustrate how the language atidypo

shape and influence each other in the balancing of human rights and ¢etnotésm.



Chapter 1. Theoretical Framework and Literature Review:
Sovereignty between Security anéHuman Rights Norms

One of the most salient manifestationghe ageold tension in international politics
between international norms versus security concerns is nowadays evidently conveyed in the
tense relationship between human rigitsl counteterrorism measuredVithin this nexus,
the field of national secity as the sacrosanct terrain of the realist paradgyjuxtaposed
vis-&vis the normative power of human rights principléa/hile commitment to
fundamental rights and freedoms is recognized as a benchmark of sovereignty in
contemporary politics, the figragainst terrorisnand the resuscitation of security interests
particularly in the pos®/11 era has given way toontentiouspractices that tend to
undermine the former. At this juncture, the question is how do governments balance the
often contradictoryentailments of fighting terrorism and human rights obligations? In an
endeavor to strike a balance between human rights commitments and national security,
states often seek to legitimize the policies and measures they undertake to both domestic and
intermational audiencesAs a given issue area is rebranded as a matter of national security,
policies that suspend basic rights and freedoms attains legitimate grounds for being enacted.
In order to explore variousntwineddynamics that are at play in tlatempt to balance

security and rightghis chapter provides a general overview of the state of the art.

1.1The Concept of 6Securityd and its Study:
The task of defining the concept of security and circumscribing its contours used to

be the privileged realrof the ealist paradigm, with its emphasis on the military dimension
and the security dilemma. Realidmas long designated a trivial role to any form of norms,
ideas and values, rendering them as epiphenomena that are ultimately manisestation

power pditics. Realist scholars view the natistate as the main actor in world politics
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upholding their exclusive right to sovereignty, and therefore, international politics (as
implied in the wording) is a domain of state interaction underscored by compatiogah

interests and power struggleéss f amously put by Waltz, Aédi :
have been carried on since 1945, in the language of political rethigns, the language of

power and interest rat her t omgauentlyp ¥Morgenthaua | s o
indicates that ethics and politics belong to analytically distinct domains, where the former is
evaluated by moral norms and the latter assessed by its political consequences.
(Morgenthau, [1967] 1993: 13) In a realist world orderked by distrust, since there is no

higher authority to resort, states ultimately pursue security vidnshdfat the risk of inciting

insecurity on part of other state3ther states or institutions are not to be trusted, since the
anarchic system fuesncer tainty and suspi cWaltz, 1978)gar di r
While gains for one actor translates as losses for another, cooperation through international
institutions or regimess perceived as promoting the interests of powerful actors, thereby
reflecting the extant power relations. (Mearsheimer, 199dihce, realism has usually

depicted world politics as premised on an anarchic order where might and power capabilities

are essential in determining eadtoGs place.

Although the realist school hakistorically been the dominant paradigm in
International Relations literature owing to its theoretical depth and analytical rigor,
particularly with respect to the terrain of security, it has nonetheless remained indifferent
towards the growing influencef international norms and how they exert power through
logic of appropriateness in world politics. As such, this approach fails to explain why a
notion such as human rights that by and large challenges the principle of sovereignty and

meddles with a stales r el ati onship with its <citizens
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widely recognized and institutionalized in international politics. This tendency is premised
on the main tenets of realism that on the whole overlook other equally compelling yet less
tangide dynamics in world politics such as beliefs, values, norms, and identities, in addition
to those evident material factors that constitute national interests. Thus, since 1980s
prominent figures from different camps of IR theorizing have undertaken teaeor to
redefine the concept of security and propose alternative conceptualizations of world politics
to those presented by the realist paradigm.
come to be defined in myriad different ways, particulavith respect to its referent object

and perceptions of threat. Three such endeavors come to theirfigne alia, those
approaches that have challenged cardinal realist assumptions, namely the Constructivist
Security Studies, Critical Security Studiesdahe Copenhagen School. In what follows,

this section will provide a theoretical overview of these three relatively novel approaches

that have challenged the realist camp at its sacrosanct terrain, the politics of security.

To begin with, the Construcist research agenda rests on the assumption that
security is a social construct that is constituted via intersubjective understandings, rather
than an objective entity to be investigated. This position is employed by Adler and Barnett
(1998), who take upogial constructivism in a way to extrapolate how international
communities can replace Opower 6 as the main
from the Deutschian concept security communitiesthey argue that a common set of
valuesandundsrt andi ng of O&éproper behavioré engend
of power to signify defending those common norms against an external threat. The main
argument is that as states become drawn into established sets of social relations in a

network, their expectations and behaviors also tend to converge, thereby creating fertile
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grounds for peaceful change. (Adler & Barnett, 199828 As such, Adler and Barnett
introduce identities, norms and values as explanatory variables in security studiesycon

to the pwerdriven and conflicladen ealist account ofvorld politics. Yet, the natiostate

is still taken as the main actor in the international arena and also the primary object of

security.

One of the mainstay argumertisconstructivism istat shared identities, values and
norms can culminate in institutional ent it
behaviorl n t hi s sense, Katzensteinbés constructi:
the perception of and meaningsriatited to central concepts such as security and power

exerts an impact in world politics. Particularly “@sis the liberal and realist strands of

(@}

t heorizing, Katzenstein evokes O6cul turebo6,
can be appdid to the traditional terrain of military security. (Katzenstein, 19980MIn so

doing, together with Jepperson and Wendt, Katzenstein argues that: 1) cultural or
institutional environments exert aimpact on national security outlooks; 2) global and
domestic settings (pertaining to culture and norms, rather than material elements) shape state
identity; 3) a change in identity translates as a change in national security agenda; 4) state
identities are intertwined in normative int&@ate structures; arfthally 5) state actions in

turn have a bearing on such structures. (Jepperson et. al., 1998). BRrough these central
assumptions, the impact of inteubjective understandings and normative considerations on

the traditional mitlyiot arey developeadf Osecur

All in all, the Constructivist camp brings into play ideational and normative factors
that have long been absent in the realist paradigm. They aim to point out the ways in which

identities, norms and values come to shape nationakstteand security agenda of nation
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states. Nonetheless, the constructivist account has been criticized for keeping intact the main
realist premises, such as a positivist research agenda and a traditional conceptualization of
national security. Accordingt8 mi t h ( 2005) , the constructi vi
form of rational i smo shared wi t h real i sm,
supplement the material explanations proposed by the latter. A similar point is also made by
Waever(2002),who maintains that such a dichotomous conceptualization of idealism versus
materialism fails to capture Aéin a systema
background can sustain highly contradictory foreign policies, or to explain change,
especia |l y di scontinuous ¢ hangeimportapt2vihOreyards®2 ) T h
explaining changes in policy orientation and differences in various contextssiwitlar

historical experiencesecondly, ths line of constructivisnis preoccupied withhe security

of the nation state, thereby failing to employ a critical angle towards extant power relations

this notion is premised on Subsequently, by failing to criticize the conventional
conceptual i zat i on onstfuctivism aehds tmvesldok secerity wof thet y 6 ¢

individual or the society, as pointed out by the Critical Security Studies approach.

The starting point of Critical Security Studies (hereafter CSS) is a critiqtieeof
realist approach teecurity, which they deem as part of freblem of world politics today.
Borrowing from Coxb6s distinction of Oprobl e
CSS considers realism to be fnéa textbook e
problems ol ver , 0 ( Boot h, int@aeddunta sidg)e depictioncokrealittandt a k e s
endorses predefined questions that entail predefined answers. As an alternative, CSS

engages with a wider array of issues that does not privilege extantpolders as the main

political units and undertakewhat is termed as postnaturalist research agenda that
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refuses to equate social sciences with natural sciences (the latter being an attribute of
positivist epistemology). (Ibid.: 201) Thus, the definition of security as it takes place in the

CSS apprach is defined ae following

Security is conceived comprehensively, embracing theories and practices at
multiple | evels of society, from the individi
implies a perspective that seeks to stand outside prayadliructures, processes,
ideologies, and orthodoxies while recognizing that all conceptualizations of security
derive from particular political/theoretical positions; critical perspectives do not make a
claim to objective truth but rather seek to proviseepker understanding of prevailing
attitudes and behavior with a view to developing more promising ideas by which to
overcome structural and contingent human wrongs.

(Booth, 2005: 1516)

Since the political realm is not exempt from swmlerations of morality, CSS
undertakes the task of discovering possible niches for social progress through the use of
0i mmanent <critiquebd. In Iine with this stan
is conceptualized @asimawoliihndt pomenhtabk vhhue
military dimension, but rather includes other equally pressing issues such as poverty,
environment al degradati on, commun al I dentit
claimed that the concept car btilized to promote emancipatory politics if it is adopted to
di fferent Il ssue areas that are not present
never neglecting the military dimension of security, students of CSS must seek above all to
try to overcome the traditional prioritizing of the victims of politics (wars/tyranny) over the

victims of economics (poverty/ oppression). o

In a similar vein, Buzan (1983) argues that the concept of security is a multifarious
phenomenon that cannoe ladequately grasped through a unidimensional vantage point.

Instead, he offers an account of security that encompasses five interwoven sectors, namely
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the military sector along with the political, the economic, the societal, and the environmental
sectors. According to Buzan, the neorealist agenda posits that any formulation of security,
be it national or international, is set against the background condition of anarchy, which in
turn erdorses three peenditions: states are the main referent object ofrggcmational
security is a relational and interdependent phenomenon, and hence security can only be
relative not absolute. (1983: 23) Buzan disagrees with this stance, and instead contends
that security has many referent objects on different levelactdrs that crossut the
abovementioned five sectors, from the subnational individual level to the international
system as a whole. (Ibid.: 26) What is novel about this multifarious perspective is that by
including the individual dimensiontathe analgis, Buzan illustrates the ways in which the
state might be both a major sounfeand a major threat to the security of the individual. As
such, it can be argued thater aliatwo salient themes differentiate CSS from constructivist
security studies, maely its focus on a variety of sectors in addition to the military sector and
its critical stance towards the positivist research agenda. In so doing, CSS is able to
overcome the aforementioned criticisms raised against the constructivist account in their

plea to offer an alternative to the realist paradigm.

One of the most important points raised by the CSS apprpadainsto the
dichotomous characterization of ideational factors versus material factors that is prevalent in
constructivist studies, pactilarly with respect to the conceptualization of the state. Buzan
(1983) offers an &rnative account of the natiostate that interconnects these two
dimensions of this political entity. Whilst the physical base of the state is constituted by the
populaton and the territory, the institutional base comes into being in order to govern the

|l atter. On the other hand, t hdegtimadnshicldis of t
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predicated on the dédnati ond a npdtsforth the issue@fani z i |

6nati onal identityd as a critical el ement
relationship between the state and the nationois straightorward most of the time.
Moreover, the official ideology of the state mlso an inextricable component of the
legitimacy of the state that is embedded in the institutional rapkevherein the grounds

for determining relations between the government and the society are set. (1983: 70)

This conceptualization is quite condueito an analysis of state legitimacy in the
nexus of international norms versus national security concerns and operational for acquiring
a better grasp of the ideational aspects of the state apparatus. Building on from this point, it
is plausible to invdgyate how states acquire legitimacy via the official state ideology and
the construction of a 6national identityo
analyst to inquire in what ways such national interests are posited as being uratentare
security environment, thereby legitimizing exceptional measures. Such a framework is
largely absent in the realist account that opts to focus on the materialdbdkesnation
state and their positioning in the wider international context, Wwithetxception of classical
realism which indeed pays considerable attention to the power wielded by ideational factors

such as state ideology and nationalfsi@arr, [1939] 1964; Morgenthau, [1967] 1993)

Lastly, bringing to the fore the indispensable rgiayed by language, the
Copenhagen school defines security as a situation in which a given referent object faces an

exi stenti al threat, hence security is a s

2E.H. Carr (1946) in his canonical work explains in detail the political weight of both the moral basis of the
nation state as well as the importance of thevper of propaganda and rhetoric. Similarly, Morgenthau

(1993) in his account of political power makes a lucid differentiation between legitimate and illegitimate state
power by highlighting the indispensable role played by ideological elements in theatitaral arena.
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security has been the key to legitimizitihgg use of force, but more generally it has opened

the way for the state to mobilize, or to t
(Buzan et. al., 1998: 21) Once an isswea is deemed as a security ispee se state

officials are evoking asense of emergency that bestowson them the right to use
extraordinary measures in overcoming such threats. Consequently, any issue can be placed

in a spectrum that ranges fromonpoliticized politicized and to securitized The first

denotes a situatiowhere an issue is not deemed as susceptible to public debate or decision
making, while the second is a condition in which a given issue is taken into consideration for
governmental decision and policy implementation. On the other hand, a securitizet issu

one which is O6beyond politicsd6, requiring el
of édnor mal politicso. (I'bid.: 23) Thus, the
when it comes to the juncture it is dealt with. This is an eisé¢néme that runs throughout

this study, in order to illustratehe ways in which the perception and subsequently the

categorization of an issue determines the policy outcome, particularly depending on whether

it is classifiedtas a 6securityd issue or ni

As such, the study of security for the (
and o6political constellationsa. The main qu
argument with its particular rhetorical and semiotic structure achieve isnffieffect to
make an audience tolerate violations of rul
(Ibid.: 25) This problematique imterconnectedo the central research gtiess of this

study, which seeko investigate how the framingf counterterrorism policies takeplace,
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and the extent to which such framing justifies the suspension of human rights obligjations.
Congruently, the act of securitizing manifests itself on the rhetorical plane and displays a
certain discursive logic (i.e. an existahthreat and mergency action). As put by Buzat.

al ., A[f]or the analyst to grasp this act,
really engender some object to be defended or secured; rather, it is to understand the process
of constreting a shared understanding of what is to be considered and collectively
responded t o as aothdr wards the conzept(ofisecarBizatior2i€ tp bel n
understood as apeech actStill, certain conditions need to be met for the speechoact t
operate: firstly the internal condition of the grammar of security including the
conceptualization of an existential threat and a scenario of handling it; secondly the external
condition of the context and social actors which can involve political atttatsarticulate

security concernsandthirdly the citizens as the audience of the speech act. (IbieB4B2

These components articulated by the Copenhagen school will form the backbone of our
study, as the internal composition of the discourse, thesarteolved, andhe contextare

inseparablelementof the analysis.

The Copenhagen School distingushtself from CSS which employ a similar
theoretical perspective. What they have in common is a critical stance towards traditional
accounts of secity and a focus on the social construction of the concept. Yet, unlike the
Copenhagen school, CSS is premised on the assumption that since key concepts are socially

constructed, emancipation is possible. This is exemplifiedtsimeconceptualization of

% A point that needs to be stressedtimat the Copenhagen school states that framing a certain issue as a
security issue entailing emergency measures does not in itself culminate in securitization, but merely
constitutes asecuritizing mog. The act of securitization fulfills itself only when it finds a resonance through
its audience, which accept the arguments that legitimizes the necessity of emergency measures, thereby
granting the right to condone infringement of established rules.
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seurity to connote Ohuman securityo, t here
concept. Subsequently, CSS incorporates different aspects of the security problematique,
such as unempl oyment, pol l ution, poandr tyéet
objective. Buzan et. al. (1998) instead opt to remain within the traditional purview of the
notion of O&édsecurityd since they argue that
often have a structure of their own and remain largely intact. b§etynderstanding the
dynamics of such structures one can avoid |
expansion of the security outlook upon other areas of social and political life. Thus,
Copenhagen school sticks to the traditional domain olLrggcand underscores its

discursive and constructed disposition, while being critical of such expagisiolx 204)

This point is also echoed bWaeverin his criticism of oveistretching the
boundaries of security to a point where it signifies evepeat of human life that is deemed
desirable and loses its explanatory pow&kaéver 1995: 47)Waeveris adamant in
remaining in the traditional terrain of on .
security has fAan esthaldEhsbBed sat hef poamnbi ¢
to a viewpoint of Afsecurity of whomever/ wh
Buzandés (1983) =early tripartite model that
addition to the state leV as objects of security. Yet, Buzan asserts that this move was
intended to demonstrate how state practices have significant ramifications on different
levels. Hence, at the last instance both BuzanViladveroccupy a position that prioritizes
the concepof national security in order to asses in what ways conventional security issues

are extended onto nemilitary areas. It is indicated that while hardre military

*Inso doing, they regard their work as radical constructivism.
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connotations have diminished in contesmporar
to sovereigntyd employ a prevalent position
motives such as challenge/resistance, offense/defense, victory/defeat, is expanded to

different sectors.Waever 1995: 5054)

The conceptualization of securigs aspeech ackenables the analyst to observe
situations where the state elites endeavor to gain control over an issue by rendering it a
matter of O6securityéo. Through the act of fr
position to determineational threats and declare control over it. As puiNgever A [ b] vy
uttering security, a statepresentative moves in a particular development into a specific
area, and thereby c¢claims a special ri ght toc
(Ibid.: 55) As suchWaevebs account of security differs
construed as something positive and desirable to be carried on othearsasiebut quite to
the contrary, it is depicted as a negative phenomenon that ought toiteel.littbid.: 56)

Therefore, a more inclusive redefinition of the concept that is advocated by the critical
approach is refuted in favor of the classical understanding, which enables the analyst to

grasp articulations of security by elites.

As llustratel above, these three camps of security studies convey distinctive
similarities as well as clear points of departure (Seble ). All three approaches
undertake a critical assessment of the mainstream paradigms as a starting point, primarily
the conventinal conceptualization of security prevalent in the realist school of IR
theorizing. Both the constructivist camp and Copenhagen school opt to maintain the
conventional terrain of o6securityo in world

this stance in order to verify the explanatory power of sociological concepts such as culture
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and identity, Buzan an@lvaeverare motivated to demonstrate how the logic of security
permeates to nonconventional sectors as a result of securitizing discursil®y atéde

elites. In so doing, dth approaches place the natistate in the center of their research
agenda. On the other hand, CSS scholars prefer a more inclusive redefinition of security that
can respond to new forms of threats such as poverty or amamtal degradation. Their
focus on individual security is both an empirical and a normative stance that aims to bring

about emancipatory politics, a viewpoint that is not shared by the other two camps.

This study shares with the Constructivist scholarghgersubjective understanding of
security as a social construct that can exert its power through the logic of appropriateness as
well as the logic of consequence. Yet, the epistemologindl theoreticabremises of
Constructivism render this approactsseptible to the criticism of merely supplementing the
voids left by the realist research agenda, in the absence of a critical conceptualization of the
notion of o6securityé itself. When it comes
thsstdy concurs with the point t hat mo s t Opo
workings of power and ideology in the acts of definamgl redefining social phenomena
that are taken as hard objective facts. Nevertheless, the theoretical frameworkstfdyis
does not adopt an inclusive conceptualizat:i
politics for the reasons congruent to those presented by the Copenhagen School. Instead, and
in line with the latter approach, a limited and traditional aperi onal i zati on of
applied as to shed light on acts of securitizing by state elites, as well as the wider
ramifications of this act in policy making. Therefore, the framework provided by
Copenhagen school is quite conduciteethe study of thetradeoff between counter

terrorism and human rights. ParticularMyjaeved s f ocus on securiti za
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analyzing how state actors endeavor to attain legitimacy by framing hithersenontized

issues as existential threats to the sovetgignd national interests, which in turn translate

to policy outcomes. The next section will elucidate what is meant by the concepts of

6sovereignty?o

Constructivism

Critical Security
Studies

Copenhagen School
(Securitization)

and o6l egiti

-social construction of security
-intersubjective process
-ideational factors

-critical analysis of the
conventional security apparatus
-interconnects the ideational and
the material foundations of the
nation state

-instrument al value of security

-securitization as a speech act, not
an objective condition

-maintains the traditional
conceptualization of security to
illustrate how it expands onto

other areas

macyo6 in greater

-does notproblematize the
OOAAEOQETTAI 110
- fails to criticize extant power
relations

-dichotomous conceptualization
of ideational and material

factors

-over-stretches the concept of
security into all forms of human
security (poverty, environmental
degradation...etc.)

-mars its analytical strength

-most befitting for the topic of
investigation, yet insufficient by
itself

-needs to be supplemented by
other theories in order to better
address the research questions

Tablel Alternative Approaches to Security
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l22Sovereign Power and the 6State of Exceptio
Most theoretical accounts of Osovereignt

based on the capacity of the state apparatus to provide security to its citizenry. wgtordi

Bur ke, Aféthe moder n i de-ahe Wéstphaliare sovereignistate ¢ a |
based on the disappearance of individuals into the unity of the haigmemised on a

brut al and deeply relativisti c ethenatiomatatea b o ut
continues to retain the sole authority on s
to revoke the established legal order for the sake of security, but also to designate those
elements that pose a threat to the selhg ofthe nation. This study opts to construe the
concept of sovereignty along the lines of both as an authority to determine threats to national
security and concomitantly as a form of power that ultimately relies on legitimacy. This
section will firstly explcate the cocept of sovereignty through the authority to declare a

state of exception and designate those elements that pose an existential to the nation.

By virtue of being the single entity to demarcate the state of exception, the sovereign
stands as #hultimate authority to confirm and guarantee the validity of thewdhin the
borders of a natios t at e . Schmitt defines the soverei(
situation of conflict what constitutes the public interest or the interest of the [steoiec
safety and orderéand so on.o (Schmitt,), [ 19
encoded in law and thus takes place outside the legal order. Schmitt contends that the only
clause that can be incorporated in the constitution would be desgaatimority to who can
act on such situations. Moreover, holding the authority to decide on the state of exception
along with the power to specify the enemy within, Schmitt ([1922] 1985) construes the act
of eliminating radical political groups from domiestpolitics within the purview of

sovereign powerThe monopoly over declaring the state of exception also entails the power
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to determine how this exception is to be handled with and when to shift back to the normal
order of politics. (Ibid.) As such, tharinciple of sovereignty confers the state contours of
legitimate authority and concomitantly the means of sidestepping it by invoking the notion

of security.

Schmitt maintains that the sphere of politics is distinct from other spheres such as
morality a economics, and as such, it is imbued with a concern over who is friend and who
is deemed the enemy. This distinction is constructed by the state, who in turn can command
its citizens to sacrifice their lives to fight the enemy in case of war. The réicogof the
enemy does not stipulate its perception as evil or a potential competitor, but relies merely on
the grounds that the enemy is the other or a stranger. Schmitt argues that thenteieyd
divide is different from other divides such as gewil, aesthetiaugly, or economically
detrimentalbeneficial. An existential difference assumed by an alien instigates a threat to
one's way of i f e, and thereby justifies c
necessarily havental be tbhei mérerf ddett hme s

is sufficient in itself. ([1927] 1996: 27) Thus, in this line of argument according to Schmitt

"...war is the existential negation of the enemy." (lbid.: 33)

For the state to be able to ordainnskj oneds | ife is what di
from other f or ms of organi zations and pl a
conceptualization of the state is in |ine wi
the sovereign is to ensure ordmd safety within the given legal framework, and with the

help of armed forces and bureaucracy. (Schmitt, [1927] 19985P8ince the principal aim
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of the state is to preserve itself, the sovereign can suspend the extant legalinorder
circumstancesekmed as posing an existential threat, thereby demonstrating its superiority
over the law. (Schmitt, [1922] 1985: 12) Concurrently, the state is also the ultimate authority

to classify the enemies Owithino,«xistelteocf e gr o

the political community.

The theme of frienggnemy distinction is also taken up by Blaney and Inayatullah
(2000) from the vantage point of o6di fferen
sovereignty which they take as one of the most gmdprant principles in international
politics. Taking the issue of difference versus equality as a starting point, the authors
elucidate the underlying concern of the Peace of Westphalia: the containment of difference
(manifestly religious and cultural d&rence) within the borders and the purview of the state,
while acknowledging equality amongst the latter. The contemporary repercussion of this
phenomenon is the attribution @ifferencéto populations of distinct states, compared to
the conceived 'saenn e s s ' within borders. Congruent t C
indicate that the construction abameness versus differencé engenders a political
environment wherein diversity is perceived as a threat, whether it is found thighborders
of a nationstate or pertaining to other cultures and societies. The function of demarcating
di fference and determining 6o t-tereorismeastioée i s cC |
political elements or social groups within and beyond the borders soiciety that are
deemed as belonging to this category usually become suspect communities and thereby

subject to O6emergency measures6 executed by

Which does not equate to anarchy or chaos, but to yet a different order under the unlimited powers of the
sovereign.
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In a similar vein, Giorgio Agamben (2003) elaborates on the Schmittian formulation
of theigasbébvas the one to decide on O0the st a
thepos9/ 11 political context . Resting on the
stands at the grey zone between law and politics. He claims that the maaterrofst
exception 1is a product of democratic gover
physical elimination not only of political adversaries but of entire categories of citizens who
for some reason cannot be integrated into the political systemm§tak p| ace] . 6 (2003
what took place in the aftermath of September 11 is a legal limbo in which the individual is
stripped of any legal status and #fere fundamental rights. As a staggerprgctice, the
aut horization of ronoreitizenks isuspedteel of degrorist radts om® f o
November 2001 has ensued in a category of 0
to be susceptible to what Agamben defines
Previously issued the same year2hOctober, the U.S.A Patriot Act bestowed the attorney
general the power to take into custody aliens suspected of being involved in activities
against national security, to be either released or charged by a criminal offense within seven
days. Neverthekes, t he i ntroducti on -odtiondls sosgestédiohi t e
involvement with terrorist activities signifies their containment outside of the legal order, as
they are not charged with a crime according to the American laws. (Ibid.: 3yuivagent
measure has been adopted in the UK on 19 November 2001 with the enactrhatit of
Terrorism, Crime and Security Act 20@dat has introduced indefinite detention of non

citizens, ensuing in the derogation from ECHR.

In contemporary politics, the seems to be a proclivity among Western democracies

to ingrain the declaration of state of exception within the purview of the security paradigm.
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Institutionally speaking, the state of exception entails the extension of executive powers to

i ncludes 6dawirerg the force of | awb. This phe
of the lines that demarcate legislative, executive, and judicial powers of the state.
(Agamben, 2003: & ) Thus, the principle that Oneces
endirined in the institutional makep of the state apparatus, notwithstanding the fact that

necessity is a subjective notion that comes into life only when it is uttered. (Ibid.: 30)

Consequentl vy, in |ine with SchingtdAganben&sc c o un
a Aispace devoid of Il aw, o0 which does not equ
the suspension of | aw. (I'bid.: 50) Agamben
shedding |ight to the proesdsaxndf rhaomi nighi &e x
i mbued within the notion of sovereignty its

capacity to sidestep the grounds of its own authority and revoke legal principles for the sake
of security. This conceptualization hasportant bearings in the context of counter
terrorism, as it succinctly illuminates how state actors are able to violate rights and freedoms
whilst invoking legitimacy. A multitude of practices that overtly sidestep due process and
basic rights, such as e&mely long prdrial detention periods, being deprived of a right to
defense or a right to be informed on what charges the individual is suspected of, are cogent
examples of this phenomenon where individuals are dealt outside of normal criminal

procedurs as existential threats to be contained.

As can be seen, the concept of 6sovereioc
itself to different articulations. In the accounts provided above, the first characteristic that
comes to t he f oroleasiheproviderrandsmaint&inereof sgearidy in a given

territory. Schmitt in his famous account identifies the sovereign as the one who can stand
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out of the law while concomitantly vindicating the legal order when circumstances require it
so, particlarly in times of pressing security concerns. By virtue of being the sole provider of
security, the sovereign is depicted as the ultimate authority to decide on theefremg

divide both inside its borders and outside. Blaney and Inayatullah illubmatehis theme

reverberates in contemporary politics throu
deemed alien to Ouso. Li kewi se, Agamben ado
ways in which democratic states have normalized and unsstit onal i z ed t he
exceptiond as a pr act-9/1d era. dHese saccourds aecihglpfut iy i n

answering the question of how states can legitimately revoke established norms and

principles in the context of national security.

Nonetteless, in order to place the notion of sovereignty within the framework of
|l ogic of appropriateness, one must first el
Aa political space, but not an unbounded or
legitimacyonly makes sense in the context of an international society that is built upon a set
of principles, norms and values. (Clark, 2005: 29) In contemporary politics, universally
accepted principles and norms have come to constitute one of theypbermhmarks of
sovereignty, and thus exert a |Iimit on the
has been taken up by David Hel d: ASovereign
categories of untrammeled effective power. Rather ainegfi¢ state must increasingly be
understood through the language of democracy and human rights. Legitimate authority has

become linked, in moral and legal terms, with the maintenance of human rights values and

democratic standar dsctioh will dabdade:intetha&ighal nofmMsén n e x t
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general and human rights principles in particular that demarcate the standards of appropriate

state behavior.

1.3.International Norms and Human Rights:
Scholars from different paradigms have come to acknowldagéundamental role

played by international norms in conferring legitimacy to state actors in thevpostorld
politics. Finnemore and Sikkink define a nc
actors with a given i d®rhe symolicordef, Infedaional 8 9 1)
norms attribute dmeaningd to state conduct
accepted principled beliefs. (Khagram et. al., 2002:12)1 Due to their ideational
disposition and power of invoking a sendejustice and legitimacy, international norms

have been utilized, appealed to and promoted by different actors within world politics, such

as intenational organizations, natistates, and civil society actors that operate within and

across state borderghis is also the case for international human rights, as they are being

ever more incorporated into the discourses of various political actors.

Normative and ideational concerns have alwagderscorednternational politics,
even within the realist padlagm in the form of legitimacy and ideologyCarr, [1939] 1964;
Morgenthau, [1967] 1993)uring the behavioralist revolution of 1960s and 1970s the focus
of research premised on 'observable' variables, while concern over norms and ideas have
been sideling only to resurface in 1908s under what has been known as the 'ideational turn'.
(Finnemore & Sikkink, 1998: 24852) But how norms come to be accepted and endorsed
by political actors in the first place? In order to grasp such change, Finnemore an& Sikkin
elaborate on the life cyelof norm, wherenorm entrepreneurs operating on a transnational

platform strategically frame issues in order to evoke a sense of appropriateness. According
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to Finnemore and Sikkink, increasing number of states start recogtheimgwly emergent
norms due to a concern over legitimacy as well as international and domestic reputation.
(Ibid.: 255258) As a product ofa process of socialization, it is argued that these norms

become internalized and institutionalized within theéestgoparatus. (lbid.: 260)

International human rights principlaster alia have become one of the most
influential norms accepted in international politics since the end of World War I, as a result
of and a response to the arbitrary use of power byrgowents. The concept has come to
signify a limitation to the employment of state powagainstits citizens as o6uni ver sa
0inalienabl ed rights tgbahumars.ineaevorl politiosdtedayi d u a |
there is a general acceptance ofti@ral status of human rights norms mainly in the West,
as manifested in the fact that every state is part of at least one human rights instrument and
no stateoptstooverttydenounce such rights. (Ruggi e, 19
growth of the dicourse of rights over the last fifty years has been one of the most striking
changes in both the theory and practice of
growing articulationof this discourse is due to its ability to be applied to claingistice
over different issues and in different contexts (Freeman, 2002), as well as in its power to

evoke an understanding of mor al objectivity

As a result, many scholars have come to celebrate what has beenme d as Ot
gl obal h u ma n premisgdhotvagious ietgrnatiomabbpdies and conventions that
have ingrained these sacrosanct rigbtsing to the normative power they hold in world
politics (Donnelly, 1986; Brown, 2002; Forsythe, 2000). Suelebrations are generally
accompanied by arguments about the diminishing prevalence of state authority within its

own territories and the growing significance of international norms upheld by respective
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institutions, thereby heralding the insufficienciet the realist paradigm in explaining
contemporary politics. (Brown, 2002) Moravcsik suggests that unlike any other form of
international institution created for intstate cooperation, human rights regimes are distinct

for regulating thenternal activities of states, thereby granting individual citizens the power

to challenge their own government. (Moravcsik, 2000: 217) States might be compelled to

sign human rights conventions even though they are lukewarm or reluctant towards these
principles, sincebheng si gnatories to these conventions
modernity. o (Krasner, 1999: 33) These 6co
circumscribeppboopdant e b Eadeaat n given chbntext, samcht i on
as tte aftermath of World War Il. In so doing, the concept of human rights regime confers a

new set of esponsibilities upon the natistate, one that bestows groups and individuals

equal standing with states in the international arena. (Vincent, 1986: 93)

Despite the fact that most international law pertaining to human rights are non
binding (except for the European Convention on Human Rights), it is argued that they
nonetheless exert their influence by setting certain standards for being a member of the
internati onal communi ty, and in so doing, co
treating their citizens. (Freeman, 2002:®4) Thus, states are no longer the sole authority
over their own population, since legitimacy and international standing diticmal on a
respect for human rights (Evans, 2005: 1047). Subsequently, the concept of human rights, as
they are enshrined in international bodies and documents, have not only come to constitute a
legitimate moral claim that can be utilized by individual groups against state oppression,

but also as a means to distinguish legitimate practices of state sovereignty.
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From this vantage point, Re@nith repudiates conceptualization of human rights
regime as fAmutually c¢ont redgdty gribciple, yand aigues r el a
instead that the legitimacy of the latter (i.e. legitimate statecraft) has come to be defined in
terms of the protection of fundamental rights. (R8usth, 2001: 520) As a parallel
development, the International Commissionimervention and State Sovereignty (hereafter
ICIS) has endorsed a different conceptualization of the principle of sovereignty, one which
is construed as a responsibility to protect the rights of its citizens rather than a right of states.
(Chowdhury, 201: 40) In so doing, it is suggested by Chowdhury that the ICIS has merged
the internal and external conceptualizations of sovereignty and imbued it within the contours
of international norms. (Ibid.) Hence, generally considered as a discourse apprdpyiated
actors operating in what has been termed as
for a sense of justice and universality, it is possible to suggest that international human

rights norms can also be articulated by state actors for a eépslitical legitimacy.

In this respect, human rights constitute one of the most important contemporary
international regimes of our age, by promoting the acceptable scope otmidtect
towards its citizens, manifested in international governmeatal norgovernmental
organi zations, coupled by international |l eg
unhindered functioning of human rights, and related to this, the democratic regulation of
political and legal life, have become standard critéoiathe legitimization of modern
states. 0 (Savi c, 1999 :5) The 1 ssue of | e
human rights records of a country is one of the key indicators for allotting international
loans or political/military help. (Igrieeff, 2001:11) This phenomenon is posited by

l gnati ef f: ANami ng and shaming for human r
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(Ibid.: 12) As a result, an appeal to international human rights by state actors has become a
common phenomenon, since resdectsuch norms has come to constitute one of the pillars

of legitimizing sovereignty.

The most sophisticated account of the role human rights play in international politics
have been el aborated i The Pives sfeduman Righta909).6 s wor
The spiral model of human rights change that the authors have developed is predicated on
the notion of socialization, defined as f]
individuals become norms in the sense of collective understandings appropriate
behaviour which then | ead to changes in idel
notion is borrowed from the social constructivist theory of IR, which lays emphasis on ideas
and norms in shaping suntotnerissocialedtionythe@uthors I n
provide a twefold critique to the dominant rationalist approaches in IR theory, which take
statesd6 identities and interests as given al
material conditions. First] they elucidate how interests and identities are formed via
intersubjective and cognitive processes, thereby culminating in the development of
collective meanings, as well as a set of values and norms that guide state behaviour. This
vantage point is sigficant with respect to the growing salience of international human
rights that have come to constitute a major
and in shaping actorsé identities and. inter
circumvent the problem of treating states

domestic, international and transnational dynamics that exert a considerable impact on state

policies. (Risse & Sikkink, 1999.: 7)
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The complex model that these stdrs have developed is premised on a five phase
process of norms socialization. The first phaseepression and activation of network
involves the interaction of transnational advocacy networks with domestic societal
opposition in gathering enough infoation to put the normmiolating state on the
international agendand alerting Western governmentdbid.: 2223) This phase is
followed by a phase afenial in which the normviolating government not only rejects the
accusations themselves, but alsestions the legitimacy of the opposition, thereby avoiding
engagement with these actors. (Ibid.: 24) The third phatecti€al concessionsccurs vis
avis incremental international pressures, engendering the government to resort to
instrumental adaption and strategic bargaining ovayncers of their international image
or domestic legitimacy. Towards the end of tactical concessions, transnational networks and
domestic opposition acquire greater recognition, and their claims are taken more seriously
by the government, leading to the fourth phase@scriptive status(lbid.: 2628) The
transition to this phase is marked by concrete steps such as the ratification of international
human rights doctrines, institutionalization of human rights norms indtimestic law,
establishment of complaint mechanisms, and articulation of human rights in the discourses
of governments. Lastly, the final phase rafe-consistent behaviouis established when
human rights are institutionalized and norm compliance becdrmabgualized in state

conduct. (lbid.: 3233)

Thus it can be argued that Ri sse et. al
assumptions:
a. States have an a priori interest to avoid human rights norms.
b. Initiation of the spiral model necessitates ithelvement of civil society actors.
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C. The spiral mod el applies to the sociald

of defying international mor al conduct . [ n

statesd6 ar e pladvocacyietwark tharaans ® prantote buman rights.

As noted earlier, human rights used to be construed as inimical to the sovereign
power of the state since it entailed intervention in domestic affairs, however, in
contemporary world politics, the cagt has come to constitute one of the main pillars of
sovereignty. This is due to the legitimacy conferred by the concept, which might yield
material benefits, such as membership to international organizations, international funding,
or even appeal to thelevant constituency. Hence, this study holds that even in the absence
of the first phase of the spiral model, that is state repression followed by subnational and
international reaction, states have an interest in exhibiting a stance that upholds human
rights principles in order to acquire both internal and external legitimacy. Moreover, the
logic of causality in the model presumes that international pressure is initially instigated by
local or international NGOs, which might not be the case in the mesdra international
monitoring institution (an obvious example would be the European Union or the Council of
Europe) . Ri s s e e exantesdenabosn whithea substantial @epressiono n
takes place that is able to trigger national emernational responses and thereby initiate the
spiral model. This study argues that states might be compelled to straighten their human
rights record and legislation without a significant involvement of civil society actors if there
is a considerable fluence of an international institution, particularly in the presence of

clearly set conditionality.

Anot her problematic assumption is that
how they are O0socialized0d i nto norsmputnt ng
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possible regressions in liberal democratic states. This perspective condones the violations
inflicted by the liberal democratic states that have long extolled the human rights ideal, or
instances where hitherto granted and protected humlats re withdrawn under conditions
deemed as Ostate of emergency?o. This i1s a r
aftermath of 9/11 events, as a growing number of liberal democracies have adopted counter
terrorism measures that are debilitatiog human rights principles. Hence, a key vantage

point adopted by this study is to investigate in what ways consolidated democracies sidestep
human rights principles by bringing into play the language of security and how such

endeavor is perceived by thational and international audiences.

1.4.Terrorism and Counter-terrorism:
There has been a general tendency in the@@4t era on part of state officials and

the measures they put forth to sidestep rights and freedoms as chistdbke pursuit of
6nati onal securityo. P atretrircourliasrnh yl ewg itshl arte sopr
on Terror & a p e oftbetiveee iman nghts and seturity coneetns tends

to undergird this balancing act. Golder and Williams (2006) explisatee common
features that can be traced in cowtéErorism measures in the aftermath of 9/11.: firstly,
these new laws undertake defining the concept of terrorism and terrorist acts, and mostly opt
to formulate overly general definitions that cover addial offences; secondly they endow
governments with the power to penalize membership to certain organizations; thirdly these
measures aim to 6quarantineb6é the resources
is by and large expanded; and lastihese laws engender changes in deportation,
immigration and asylum laws. (2006:-4%) It is argued that there is a tendency on part of
governments that pass courtemrorist measures as a reaction to recent events,

miscalculating the effectiveness oketle measures and making rash decisions. Neal (2012)
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concurs with this point, suggesting that following a terrorist attack politicians are often
inclined to portray themselves as 6doing sol
legislation that ee difficult to reverse in the future. (Neal, 2012: 265) In turn, these ceunter
terrorism laws that are predicated on an understanding of emergency and exceptionalism go

on to violate longestablished civil and political rights to an unnecessary extent.

Yet, on what grounds do officials legitimize the bypassing of-kstgblished rights
and liberties in modern democracies? In her investigation of the US, the UK and Australia
cases, Wolfendale (2006) notes a shared inclination to gastendingertain rghts and
norms of legality as the most befitting strategy to effectively cope with the threats that are
conceived as jeopardizing 6our civilization
the fear of terrorism outweighs the actual threat posetlisyphenomenon. She asserts that
while it is statistically proven that different forms of threats such as environmental disasters
or epidemics pose a greater threat to society, coten@rism measures evoke future
possibilities of terrorist attack ankdence enter the realm afncertainty In so doing,
suspension of legal protections and civil rights, along with vast defense budgets are justified
vissavi s the construction -oér maar i nrmé/@tTaw0 et i ¢
she indicates #t the disproportionate courtiErrorism measures implemented by

governments are in themselves grave security threats for individuals.

On the whole, counteerrorism legislation that haeemendous bearings trow the
limitations of certain rights are@fmulated on the basis of perceptions and interpretations of
policy makers, rather than on an objective threat. As a result, by evoking notions such as
uncertainty, necessity, and emergency, petiakers are able to justify the enactment of

provisions tha contradict with democratic principles. Notwithstanditiys aspect of
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lawmaking, there is an evident absence in conventional terrorism studies regarding the
discourses and representations of terrorism, particularly in the context of liberal democracies
(Stokes, 2009: 87), where the last decade withessed some of the most draconian measures
being passed under the banner of coutgeprism. Still, there have been a number of
studies that have addressed novel questions and undertaken innovative appmoaches i
shedding light to this phenomenon. Most of these studies adopt a critical angle to the issue
and tend to focus on tle®nstitutivedimension of discourse in articulatitgyrorism, such as

how understanding of threat is constructed and categorized,Us&auent policy outlooks

are developed, in what ways the official rhetoric on terrorism shapes/resonates public
opinion, and how countetterrorism measures are lagiized and frameTherefore, these
studies illustrate in what ways liberal democraciesl@me to normalize illiberal practices

for fighting terrorism.

From the vantage point of the legitima&eecutionof sovereign authority, largecale
policies that entail the usef violence and a great amount of public resources need to be
justified in the eyes of the constituents. Such a task requires the construction of persuasive
discourse that is imbued with symbols nécessityurgencyand achievementin order to
garner public approval and eliminate imminent doubts. One of the leading figuréscal cr
terrorism studies, Jackson (2005) elaborates the inextricable relationship between the
practice and the language of courtErorism, asserting that the former is premised on the
latter. Jackson contends that the language of coterr@rist meases is neither objective
nor incidental, but rather is a product of carefully worked out assumptions and discursive
formul ati ons. The centr al aims of the cons

normalize and legitimize the current courtermoristapproach; to empower the authorities
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and shield them from criticism; to discipline domestic society by marginalizing dissent or
protest; and to enforce national unity by r
(2005: 2) J a c kpelitical discouse i€ ameswhich erhfbits @ certain coherent

structure, a network of meanings and underlying assumptions.

What is equally important for a discourse is its relationship to other narratives as
well as those concepts or symbols that are dediiely left out. For instance, in the context
of OoWar on Terror 06, the construction of a ¢
notion of &édinnocent Americans®o, which i n tu
possibility of negotiion as a method of conflict resolution. As such, the framing of events
and discursive constructions yield solid policy outcomes. This is also the case in the decision
to call an event 6political violencebd or 0
judgment rather than a mere description. Hence, discourses are a form of power that in time
can become institutionalized and ingrained into the political culture of a society. (Ibid.: 19

23)

The construction of the countrrorism discourse juxtaposegant national myths

and narratives and links them with dominant foreign policy discourses based on binary
oppositions of Oweb6 versus Othemdé or bégoodbd
notions and frames have significant bearings as welleaadhof articulating opaque terms

and concept s, such as Oterror 0, 0freedomd,
discourse that has managed to prevail over other alternative narratives is one which is
normalized in the larger society and cartriaeed in the public sphere. (Jackson, 2005: 153

159) This is also the case in the context of the EU, where the rhetoric on how to fight

terrorism has been mutually constitutive with the dominant public opinion, and in turn has
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influenced subsequent pagfioutcomes. In line with the US discourse on terrorism, the
language articulated in EU polieyiaking is similarly imbued with notions of threat to a
certain 6way of |1ifed and O6civilizationd ca
marginalizedgr oup s in the society. (2007 a: 236)
perceived as being under threat is usually articulated with conceptions of democracy, human
rights, peace as well as the international sygpemse A recurrent theme that permeates
discussionson terrorism is that terroriggroups are taking advantage of the liberal and
democratic structures in these societies in order to freely pursue their activities. Jackson
illustrates this argument in the EU context by referring to the EU Ceterterism Strategy

that proclaims Aincreasing opennesso and ff

resourceso offer a conducive setting for tet

While the EU language on terrorism has historically condtiiis concept as an
external criminal activity even in the aftermath of 9/11, the following London and Madrid
bombings marked a significant shift in this approach. The ensuing discourse tends to frame
terrorism as both an internal and external threat wéligious undertones that deems
dialogue or diplomacy redundant. (Jackson, 2007a: 237) This argument presupposes that
such a new form of threat requires new forms of coumteasures, such as an enhanced
usage of surveillance, information sharing with @8d limitations on civil liberties. The
upshot of this change of discourse can also be traced in new institutional setups, for instance
the establishment of the Office of the Coordinator for Cotihiégrorism, increased
administrative powers of the Commign, and new responsibilities for Europol and Eurojust

with respect to terrorism. (Ibid.: 241) As such, both in the context of the US and the EU,
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new measures and laws are constituted through and backed up by discursive formulations on

the nature of thenteat and effective ways of handling it.

These theoretical and methodological insights offered by Jackson are invaluable for
the purposes of this study. Firstly, he lucidly explicates the fundamental aims of the
discourse on terrorism thereby allowingtasnvestigate traces of the constitutive elements
of this security narrativein a systematic way. Hence, his approach to the language of
security provides a helpful framework for analyzing how state officials endeavor to balance
and subsequently legitimezhe tradeoff between human rights and national security; and in
turn, how these conceptualizations translate into concrete policies. In a similar vein, putting
forth the power of discourse in the making of couteerorist strategies, Chowdhury and
Krebs (2010) highlight the role played by public rhetoric in justifying policy alternatives. In
line with Jackson, they argue that discourse employs a central role in deciding on the course
of action to be taken, since it determines what constitutes a #meathat alternative routes
are deemed plausible and necessary for dealing with it. As put by Chowdhury and Krebs,
Aédi scursive fields constitute the range of
thus shape policy o0uty&dmbess20l®:s127Ww®iricé codter( Ch o w
terrorist strategies acquire authority through their legitimation, they are representational and
thus the product of a public process. Hence, the elaboration of an ideal representational

strategy entails a clear underslang of the societal context, the target audience to be

persuaded and the deliberation of a message.

The normative argumentations articulated by government offiaralslso addressed
by Heller et. al. (2012), who analyze the trade between nationasecurity and human

rightsinthepos® / 11 period. Turning Finnemore and S
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norms upside down, they argue that amidst the exacerbated environment of security there
has been a reverse tr enabylanfestablislzed humanrights 6 di f
normshavebecome eroded & vis claims of emergency and necessity. It is suggested that

the innate value of these norms remain intact despite their infringement and hence, in order

to justify such actions actors needrteedef i ne what i1 s Oappropriat
proclivity finds expression in rhetoric sucl
instance. As such, governmental actors utilize their predominance over security issues by
resortingt o strategic framing such as the appeal
curtailments, or reaffirmation of certain norms while condoning others (i.e. zero tolerance

for torture but not iltreatment). (2012: 28288) The authors udeaming analysisin order

to assess how these frames find resonance in target audiences and maintain that the more
frequent and convergent particular frames become, the higher it attains resonance from a

wider variety of audiences. (lbid.: 302)

A similar theoretal and methodological angle is undertaken by Pisoiu (2013), who
employs frame analysis for investigating the discourses of cetemterism measures and
their ramifications for human rights norms in the EU and the US. Pisoiu argues that despite
thegrow ng | i terature on the discourse of O6War
studies that focus on courderrorism discourse and how it is construed in relation to
normative principles such as basic rights and freedoms. (2013: 297) As pubbly Ris 0 é a
more thorough analysis of the argumentative structure and mechanisms of governmental
counterterrorism speech, as it relates to breeches of human rights, is necessary both on the
empirical and theoretical | e v ¢hk assumiitidhithato i u ,

governmental actors attempt to legitimize and justify norms violating coeterterism
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measures, Pisoiu suggests that such actors usually resort to the strategy of argumentation and
persuasion. In order to justify policies that entiad restriction of fundamental liberties, these
policies are o6framedd by drawing on from st
cultural pool of meanings. Hence, for instal
framed iurdtothasedudirabon of the relevant issue. (Pisoiu, 20133008 The

finding of the study suggests that there are seven main justification patterns were detected,
namelylegality (the proposed measures are in line with the extant legal frameyaticjal

(individuals should be brought to justicdgfensepreventionfrom future attacksprotection

of the object of security, operatioreffectivenes@echnical necessity of the relevant policy),

and lastly the argument @xception Pisoiu maintais that, contrary to the generally held

belief the exception argument was hardly salient in the discourse of ctembeism,

whereas, the pragmatic argument of operational effectiveness wavisible (2013: 302)

The framework provided by Pisoiu iglpful in interconnecting the concept of securitization
formulated by the Copenhagen school and critical terrorism studies, by illustrating how
certain frames operate to securitize certain aspects of social life, thereby depicting the

suspension of rightas legitimate.

One interesting manifestation of the plea for higher security meaaules concern
over legitimacypr esent s i tself when state officials
to restrict such O0rightsédéj-gdkeko6ti Bgt hheheolt
security and that of rights are susceptible to a plethora of different interpretations and
articulations. Lazarus and Goold (2007) point out that one such example is the
conceptualization of security as a right, whidis sddly with the generally held dichotomy

bet ween rights and security. The authors su:
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security6 which has been conventionally hel
has been incrementally aded as a positive duty on part of the state to provide its
citizenry. (lbid.: 1821) Hence, amidst the tension between fundamental rights and security

concerns, Lazarus and Goold point out to new articulations of this theme in a framework of

t he Orielsiptojmstidd protectdé invoke a seuenfe of |
its claim to sovereigntyl t (S suggested -t hat orainstal |tehgree
cul minated in a O6culture of controkcéayriwheére

to its citizens as a fundamental right. As cogently elucidated by Goold and Lazarus:

In countries like the United States and the Unites Kingdom, the threat of super
terrorism starkly exposed the | imritss of t he
citizens. But equally, this threat presented governments with a novel opportunity to
develop new and powerful rhetorical arguments, in particular the claim to
exceptionalism in favor of increased state power. Seen in this light, the popularity of
exceptionalism is a product of a social transformation whereby the legitimacy of late
modern states has become increasingly bound up their role as the guarantor of security
and with a politics of security that seeks both to allay and exploit communal feefing
insecurity and fear.

(Goold & Lazarus, 2007:-6)

From a different vantage point, Zarakol undertakes a constructivist assessment of
di fferent conceptualizations of O6terrori smb
According to Arakol, historically the modern state came to replace three sorts of authority,
namely the religious, the personal, and the local. In so doing, the Westphalian state has
acquired the monopoly over the use of force, a power that is circumscribed within the
contours of l egiti macy and o6r i34 Asududh, st at ¢
Zar akol concurs with Schmitt ([ 1927] 1996)
not solely manifest itself physically, but also discursively by being ubigoaty to decide on

the distinction between 6friendd and dbédenemy
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tasked therefore by not only providing physical security for citizens, but also the image of
control and manageability through categorizatiord aother symboi or der i ng act
(Ibid.: 2314) At this juncture, terrorism as a concept jeopardizes the certainty and
determinacy provided by the state since it challenges orderings and categorizations such as

6citizen/threatoé, /  6sfrangebkenhemyd, o6écivil i

Against this backdrop, Zarakol argues that it is possible to make a distinction
bet ween what s haef fti eermsn gads hatnedg soeseyinsntgedm t er r or |
based on the level of ontological threat they trigger in the how. éore specifically,
secessionist and national |l i berati on moveme
legitimacy and are perceived as less ontologically threatening since their claims rest on the
Westphalian ordering of the modern state anbued with the undertone of territoriality.
Such claims to local authority are not ultimately inimical to the international system and
thus are naméti ami PgFst ©&m t h et hortehaetre nhi anngdd, tt
terrorist activity lends its mae from the fact that its claims and justification are contrary to
the main principles of the Westphalian order. Such instances can be anarchist movements in
the past or religiously motivated groups such as the Al Qaeda and Taliban as the most

salient marfestation of current political arena. (Ibid.: 2316)

The insight offered by Zarakol is noteworthy, especially regarding the distinction
being made on the basis of the perception of different terrorist motives. Such distinction is
important to keep in minth the post9/11 political environment, particularly in the Turkish
and British cases which will be the focus of this research. As both countries have
experienced theetwo different types ofyroups namely Oseparatist t el

PKK, as well aseligiously motivated incidents such as the 2005 London and 2003 Istanbul
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bombi ngs, Zarakol 6s constructivi st cl assi fi
perception is helpful for analytical clarity. The next section will on go to elaborate th
methodological contours of this study and offer a detailed account of the two casesl that wil

be the focus of our analysis
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Chapter 2. Methodology: Comparative Policy Analysis and the Language of
Law-making

Al f c-tercoms ehetoric vere a currency, it would have by now lost all its value
through i nfl at

(Gearty, 2007: 14)

In world politics today, there is amarkedchallengeposed bythe clash of national
security interests and international human rights obligatiarsicplarly in the pos®/11 era
as the <concept resuffacedrdalstr concarns svithid and asoss national
borders. Agrowing number of states are becoming signatories to key international human
rights treaties, while concomitantly pledgihgpoy al t y t o t he O0War on TeEe
United States, which often lead to contradictory polici&s.this junction, this study
undertakes an investigation of the tradebetween international human rights and national

security concerns in natioheontexts. As such, the study addresses the following questions:

1. How do state officials balance counterrorism and human rights norms?

2. How are controversial count&grrorism measurdggitimizedby state officiés vis-a

vis human rights obligeons?
3. What are some salient framing strategies employed by state officials?

4. Why does United Kingdom as a loegtablished liberal democracy display similar

tendencies found in a yet democratizing country like Turkey?

The relationship between the discauend policy of counteterrorism is a mutually
constitutive process: whil e the | anguage o
nati onal securityo, t hes e cpreretepdiqy outconmesin ar e i

this regard, the study sts light intothe legitimization and institutionalization of security
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policies that restrict human rightss two different processes that reinforce one another.
Therefore, this study undertakes a dual ingesion of the research questipnswhich both

a comparativeanalysis of policy process and rarhe analysis of the legislatiygocessare
presented in order to provide a comprehensive picture of different dynamics at work. Also
known astriangulation, this approach to qualitative studies is suitafole enhancing the
validity and the reliability in qualitative research, as well as offering a more thorough
understanding of the phenomenon in question. In what follows, this section will first
elaborate the tenets of discourse analysis in general, anchéthod of frame analysis in
particular, as to elucidate in what ways this method is appositedaesearch questions of

the study. It will then go on to elaborate the advantages of the application of triangulation,
entailing the mappingof policy outomes that are underscored by discursive formations.
After presenting an outline of the two selected cases for the analysis, the section will

conclude with a brief discussion on validity and reliability.

2.1.Discourse and the Language of Security
Contraryto most quantitative studies, qualitative research is not premised on testing

the relationship between a clearly defined dependent and independent variable. Instead,
gualitative research firstly identifies the phenomenon to be investigated and speldtes w
exactly is intriguing in this particular subject. (Strauss & Corbin, 1998: 41) The study of
discourse is rooted in the interpretivist tradition of qualitative research that opts to focus on
understandingf social phenomenon rather theausal explanabns advocated by positivist
science. (Potter & Lopez, 2001-93 Also termed ashermeneutics or the theory of
interpretation, this approach to social science maintains that all human action and interaction

is embedded in understanding, without which styoivould cease to exist. linis paradigm,
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language is taken as a social tool that is utilized to serve functions in human interaction, one

which is intertwined with other social and cognitive phenomenon. {Allea, 2009: 11)

The 61 i nguickltsdiencestcanre mlibut at @ tinge avhen the constitution of
knowledge or the conventional path to explanation was being questioned. While all academic
knowledge is premised on forms of classification which is a function of language, the role of
language #elf in constituting knowledge came to the fore, setting the scene for discourse
analysis. Jaworski and Coupland depict this process as extension of academic interest into
Al c]onsiderations of meaning in genendal , al
society inter el at eéo (Jawor ski & C discpursé itsalf,is a@ 0 0 6 :
essentially contested concept that is subject to myriad different definitions. Amidst various
articulatonsof t he t er m, this study fimtipras cohnotingpor r o\
Aéunits of l i ngui stic producti on (whether
contextualized. o (1994: 41) As such, the te
structures of a given text, but also that a text is embeddeadd produced from a certain
sociapolitical setting. But what do we mean exactly when we talk about discourse analysis
per s& Although it can come to connote different approaches in a variety of disciplines (a
linguist might have a distinct understanglithan a critical discourse analyst for instance), this
research employs discourse analysi s as a n
constitute Osoci al structures6 and éthe con
5) As such, theassk of the researcher is to problematize systems of meaning that seem

6natural 6 or 6factual 6, in other words the ¢

® Although the termgext anddiscourseare used in various ways by diffeteamalysts, generally the former is
taken to connote internal characteristics and structures of a linguistic material;whereas, the latter
accommodates a more inclusive meaning, one that takes into account the context that a text is produced.
(AlbaJuez, R09: 811)
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As mentioned in the previous chapter, one of the main theories that will be guiding
this reseamdhiizattbpepbd oappuoach developed b
construes security as a speech act, thereby illuminating the impact of discourse in
international politics. This approach endeavors to explore the questith en does a
argument with its paidular rhetorical and semiotic structure achieve sufficient effect to make
an audience tolerate violations of rules th
al. 1998: 25)Such a theoretical perspective entails a congruent methodology, in which th
main aim is to investigate the relationship between texts on the one hand, social and political
processes on the other hand. As put by Gee
separated, despite the fact that methods are often taught as if theyceul and al one. 0
the question of how states balance coutgaorism measures and fundamental freedoms
invokes a textual analysis, investigating the role of language in acts of securitizing. A
discursive approach allows the researchers to studyldgitimate forms of knowledge and
political practices are being constructed

particular social setting (Jackson, 2009: 68).

Another important dimension where theory informs methodology is the
epistemological psition of the research, which deserves a short mention. The critical outlook
this study entails is not merely with respect to extant power structures but also of ways of
attaining scientific knowl edge. I n iInimade wit |
foundati onal i smod, t -reflegive and erdical researdheagendakvehiee a s
acknowledging the centrality of the positivist notions of regularities and evidence. The
mainstay lies in being critical of decontextualized timeless ldved &re presented as

uni versal 6. Of fering a new research agend:
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traditional and posstructuralist approaches, Toros and Gunning believe that a minimal
foundationalism is conducivea 06t heor etiddalalnyd @groummcd et ed fr
88) Hence, this study rests on these epistemological foundations, whereby a critical research

agenda that is in line with the primary tenets of scientific research is undertaken.

According to Gee, the human mind doex operate on abstract or decontextualized
rules, but rather on the basis of patterns emanated from experience, and is thus dependent
upon context. The wupshot of this approach i
as a #drul gclfiodd oovalngullaot or , 60 (1999: 50) i n
derives generalizations from situated meanings. (Gee, 19991)49he significance of
context in shaping our perceptions yields two other dimensions of discourse, namely its
intertextwa | and intersubjective disposition. Si
meaning isintertextualin the sense that any text refers to previous situated meanings and
experiences in other texts and discourses. The term intertextuality has beenbgodngid
Kristeva who has borrowed from Mikhail Bakh
build on each other both vertically (those that precede and follow it) and horizontally (those
that belong to the same category). On the other hatatsibjectivity connotes the fact that
meaning can take place only in an exchange by two or more individuals, whereby the
participants shape discourse and in turn are influenced by it in the way they perceive the

world around them. (Johnstone, 2002: 14)

As sud, all discourse one way or another addresses an audience and is therefore

rhetorical in the sense of aiming to persuade. Both Johnstone and Wodak distinguish different
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strategies of persuasigmot only pertaining to the styles in which arguments arseptted,

but also how they constitute narratives of a given position with predefined identities and
normative assumption, which in turn, work to legitimize such position. (Johnstone, 2002;
Wodak, 2009) Since the objective of discourse is to persuadegediffgrategies and styles

need to be treated according to the context in which they stemsmtb which they reflect

This feature of discourse is elogquently des
exist, in the form in which it exists, sorlg as it is not simply grammatically correct but also,

and above all, socially acceptable, i.e., heard, believed, and therefore effective within a given
state of relations of production and circulation, it follows that the scientific analysis of
discourseanust take into accounté the | aws defini

(Bourdieu, 2006: 483)

In order for a discourse to appeal and persuade an audience, it articulates
argumentative strategies that portend certain conclusions. The coneepinkis these
arguments to the conclusion enforced by the speak&ops t h at are ANécentr
analysis of seemingly convincing fallacious arguments which are widely adopted in all
political debates and genr es . éral faWt tbpokthat 2 0 0 9
are prevalent in political speech: topos frdening (the argument that an institution is
burdened by a problem), topos dality (i.e. the reality of a situation entailing certain
solutions), topos ofiumbers(statistical evidere demanding a course of action), topos of
history (lessons learned from the past), topoawthority (the position of an actor legitimizes
the action), topos dahreat (identifying threat that requires action) , toposdefinition (the

argument that anbject should convey its definitional attributes), topogusfice (those with

" Since they will not be incorporated into the analysis, they are not dealt in detail. For more information see
Johnstone (2002) and Wodak (2009).
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equal entittements should be treated equally), toposurgkency (a pressing matter
necessitating urgent action). (Wodak, 2009: 44) This typology offered by Wodak is
particularly useful for studying securitization, as it shed lights into the workings of the
language okecurityand the prospective arguments that can be invoked for its legitimation,
such as <call of O6dutyod, Ot hreat 6, specetime r g e n «
notion of topoiis incorporatedhe study in understanding how certain arguments formulated

entail predetermined conclusions.

It must also be noted that while a prevalent discourse is one form of representation, it
necessarily suggests that alternative representation has been revoked or silenced. This
silencing is as significant as the words uttered in analyzing the structure and content of a
given text. (Johnstone, 200 2: 11) As lucid
besaid s the background without which what i s
point is also emphasized by Jackson (2009), who describes discourse as indispensably
excluding and silencing alternatives modes of representation, thereby historically and
culturally contingent. (2009: 688) As a result, any study of discourse and meaning
conveyed through texts must incorporate an analysis of what is not being said as well as the

arguments being presented.

Due to myriad diféerent forms of discourse analys there is a common
misconception that this type of analysis involves heavy description and not much
explanation. In response, Fairclough (1995) makes the distinction betlgsenptiveand
explanatorydiscourse analysis, where the former mainly engages analysis of the form
and structure of the text as an isolated artifact, whereas an explanatory analysis employs a

wider perspective taking into account discourse practices (the production and the
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interpretation of a text) and the larger sociopditidynamics the text is embedded in.
Fairclough advocates the integration of micro analysis of text and macro analysis of context

in order to make sense of social and political processes, in other woradsgfebts of
discourse. (1995: 98) Congruently, ping out the centrality of linking internal attributes of

a text to the wider external i nfl uences, Wi
political output are rarely isolated grammatical cases; they operate within historical

frameworksandr e frequently associated with other

Van Dijk (2001) makes a similar point when he suggests that rather than merely
describing the structures of a text, discourse analysis aims to explain social processes,
especially thos pertaining to the manifestation of power and dominance. Power is an
important element of discourse, which is defined as the ability to control the minds and
actions of others. One of the primary tasks of the analyst is to dismantle this intricate
relationship between power and discourse, which is mostly discernable in political texts.
According to Van Dijk, much political discourse operates as a means for enacting,
reproducing or legitimizing power. Notwithstanding the evident advantages of employing
disoourse analysis in political science, Van Dijk points out that this method has largely been
absent from the state of art with the exception of a number of st(dasDijk, 2001: 353
3600 Amongst the |l atter is the aprmpeamngthdtinthd o f r

field of politics work to organize and structure policies.

2.2.Critical Frame Analysis
The concept of #ameas a central organizing idea was first introducegdmyologist

Ervin Goff man, t o ¢ onno twkich alleves lomenmideatify afd i nt ¢

make sense of our social world. (198611) Frames derive their power from the way they

54



impel individuals to focus on certain aspects of the multifarious social reality we live in,
whil e ignoring obheus,pe¢eheepbiyondfofteheéengorl
comprehensive definition of frami ngerebys pr o\
communicators act consciously or netto construct a particular point of view that
encourages the facts of a givatuation to be viewed in a particular manner, with some facts
made more ofr |l ess noticeable (even ignored)
helping individuals make sense of the vast and abounding information we find in our
everyday lives, frams provides us with cues that guide the ways of interpreting issues and

events. (Snow et. al., 1986)

Moving on from this conceptualization of frames, frame analysis is a form of
discourse analysis that focuses on the organization of experience, or bbyeerof inquiry
is defined and problematized as to constitute an explanatory unit. (Goffman, 1986:11) Frames
are built upon narratives of certain events that encapsulate interpretive cues such as
metaphors, labels, naming, key concepts or symbols.aBkeof the analyst is to detect these
regularly appearing cues which attribute meaning to a neutral event. Kuypers notes that
frames are a fruitful tool particularly for comparative analyses, since it allows the researcher
to investigate frameworks that @pte in different contexts or across different issue areas
(2009: 185). As such, critical analysis of politgmes in a given isst@rea entails the
following: fAFramec r i t i c al policy anal ysi s seekséto
discourse by identiing the takefforrgr ant ed assumptions that unc
natural understandings and actions in a problematic policy situation. It seeks to explicate the

conflicting frames inherent in policy controversies so that we can reflect on thenetad b
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grasp the relationships between hidden premises and normative conclusi®tan &

Schon, 2002: 150)

Critical frame analysis focuses on the representation of an issue as constituting a
problem, possible solutions for the problem, as well as actindsctors that are implicated.
The main concept of the analysis is a o6pol.i
meaning of reality.o (Verloo & Lombardo, 2 C
(diagnosi$ and offering possible solutiongrognosi3, a policy frame usually includes
assertions with respect to th@esinvolved, designating actors that are deemed to be part of
the problem and those that are put forth as having the duty to solve the problem, as well as
target groups for th@roposed actions. Hence, the identifications of actors are essential
elements of a policy frame. The allocation of the problem and its solution is not merely a
technical matter, but rather involves normative assumptions of the actors, processes, or other
intertwined problerrareas. This attribute of a policy frame is callatersectionalityand
constitutes a significant part of the analysis. Other elements that provide useful insight into
framing are the identification of lacation and mechanismWhile the former signals where
the problem of an issue and its solution are located, the latter indicates the processes involved
that reproduce or harbor the problemthe solution (Verloo & Lombardo, 2007: 335) In
light of the abovementioned criteria, a numbé key terms have been formulated based on
the literature review, which are utilized for analyzing the selected texts. These sensitizing
guestions are transformed into codes that correspond to different dimensions of a policy

frame.

An application of frane analysis method to the study of cowtégrorism policies is

developed by Pisoiu (2013), who focuses on discourses prevalent in the EU and the US
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contexts. Moving on from the assumption that governmental actors attempt to legitimize and
justify norms volating counteiterrorism measures, Pisoiu suggests that such actors usually
resort to the strategies of argumentation and persuasion. In order to justify policies that entail
the restriction of fundament al IthatWraw ftome s g
shared values and beliefs that are available in a cultural pool of meanings. Hence, for

i nstance, the articulation of a neutr al [
securitization of the relevant issue. (Pisoiu, 2013:-20@) Criical frame analysis is quite
conduciveto studying discourses on counterrorism and human rights since it offers a
systematic tool for the tdepth analysis of these respective policy frames. One of the
advantages of using this technique is that itvadlohe researcher to make comparisons with

respect to different national contexts as well as eissge comparisons.

Like all other forms of textual analysis, frame analysis also involves a process of
coding, where the r es e andpattens assvelleakfer topias yourii € r e
data covers, and then you write down words and phrases to represent these topics and
patterns. These word and phrasescading categoriesd0 ( Bogl an and Bi kIl en
order to formulate refined categoridhe analyst must engage in a constant procedure of
going back and comparing the individuals incidents coded under a category, as well as
comparing those coded under different categories. In so doing, the researcher can come up
with well-defined categoriesomposed of clear properties and dimensions. Such categories
can either belata-driven (grounded in the data and materializing throughout the analysis) or
conceptdriven (based on a theoretical perspective or previous academic work). For the
purposes of tis study, | plan to utilize both by drawing on key concepts and themes initially

premised on the literature review and afterwards extracting salient notions throughout the
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analysis. Since the researcher does not have a comprehensive knowledge of the texts
beforehand the analysis needs to take into account new codes that might be extrapolated from
the data during the analysis. The ATLAS.ti prognaeis well suited for this type of research
approach by allowing a variety of options for coding and extractelgtions amongst

different coding categories, and is therefore utilized for undertaking frame analysis.

Based on the theoretical contours of this study, the analysis aims to unearth the policy
frames of counteterrorism and human rights, as well as theieraction in the legislative
process. The main hypotheses of the study is that in the fight against terror, government tend
to frame various aspects of social and political life as a security problem by invoking
exceptionalism and urgency, which culntggin the securitization of these issaareas. In so
doing, actors lay the legitimate grounds for sstiepping established norms. The interpretive
cues can be traced from a range of notions such as state of exception, emergency, necessity,
threat, and té like. Moreover, a corollary hypothesis is that such framing is premised on a
certain construction of &éthe enemyd as the
the other hand, as anticipated by the theoretical framework, this policy fralindewi
confronted by the policy frame of human rights that highlights the need to take into account
normative obligations as the legitimacy conferred by them. Arguments for greater security
measures are countered by arguments for democratic values asdrritig political arena;
therefore, they are ultimately compelled to engage with notions such as international norms,
standards of modesmation states, universal morality, responsibility to uphold and protect
rightséetc. Hence, policg frames tared rthe diffesent cohcepts fareds e
themes that compose them informs the course of the polidyng process, culminating in

new legislation. The legislative process in both the Turkish and the British contexts are
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conducive for offering insightto the ways in which such conflicting frames find expression
and interact with one another. Yet, the discursive approach is not the only method that will be
guiding this study; it is one pillar of a twofold investigation, as elaborated in the following

section.

2.3.Triangulation and Comparative Policy Analysis
One of the most commonly addressed criticisms against critical discourse analysis is

the subjective nature of tmesearch proceserin otherwords t s &6 cr i t i cal bi as
to overcone this problem of validity and to go beyond the textual dimension, researchers
resort to the application of triangulation by borrowing from different methods as well as
different empirical data. Building on the centralityaaintextin explaining the phemoenon

at hand, triangulation works to bring into play historical, social and political dimensions to
enhance our undstianding of the research questions. (Wodak, 2008Th8)main purpose

of utilizing triangulation is to enhance arguments that underpedanalysis in the face of
countervailing explanations, provided that different forms of evidences that strengthen one
another are incorporated in the study. (Stoker, 2011:-267Q) While triangulation can take
place at different stages of the reseatbls study undertakes triangulation involving both
data collection and data analysis. (Rothbauer, 2008: 893) In order to complement and
contextualize frame analysis which provides insights to the use of languaggudy also

offers a comparative policgnalysiswith respect to counteerrorism and human rights laws.

The dual disposition of the analysis allows one firstly to comprehend the political zeitgeist
and legal framework where the discussion is taking place, andidigdo determine the

importart interconnections between discourse and policy
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Contrary to a mixegnethod research dgn which is comprised of botla
guantitative and a qualitative analysis, this form of triangulation correspondsmigtia
method qualitative research desigfBergna n , 2011) Hence, as put
qualitative inquiry, researchers tend to use triangulation as a strategy that allows them to
identify, explore, and understand different dimensions of the units of study, thereby
strengthening their findings arelnr i chi ng their I nterpretatior
particularly endeavors to reduce bias inherent in a rmogthhod approach and enhance
convergence validity, whi ch i's the MnAsubste
employment of multiple metids. (Cox & Hassard, 2010: 945) Moreover, triangulation of
data and methods in qualitative research is also a means for strengthening the reliability of
the study, since it provides the fAéopportur
their explana i oné o0 ( Konecki , 2008: 23) As such, tFh
from the research is eneased through the verifyingle played by complementary methods.
Yet, enhancing the validity and reliability of a study is only one benefit offered by

triangulation. (Konecki, 2008: 15)

According to Denzin and Lincoln, qualitative research is inherently a-melthod
approach, as it brings into play a range of empirical materials such as observation, historical
document s, case s t und ialsos can utilimet different enettsodseforc . |,
analyzing such data. Employing a pragmatic and-redliéctive posture, they define the
gualitative researcher asbacoleur and the product of the research procesireslage In
an attempt to acquire an-degh understanding of a phenomenon, qualitative researchers

tend to amalgamate various relevant data and forms of analysis, thereby generating greater
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rigor and depth in a study. (199854 Alternative forms of triangulation in qualitative data

have been elicated by Denzin (1978) as follows:

1. Data triangulationthe use of variety of data sources in a study.

2. Investigator triangqulatiarthe use of several different researchers or evaluators.

3. Theory triangulationthe use of multiple perspectivesitterpret a single set of data

4. Methodological triangulatiarthe use of multiple methods to study a single problem.

Based onthis classification,the study undertakes both data and methodological
triangulation, as various sources of data are accogbdny two different forms of analysis
that complement each other: comparative policy analysis and frame analysis. This strategy is
call ed décorroborati ond wh e rcheckahdediffarentisaurceasu | at |
and methods are utilized talsstantiate the arguments presented (Deniz & Lincoln, 1998: 5).
Following the guideless offered by Sutton (1999), the first part of the study seeks to trace and
map out the development of policies in a given isa@a, including the events and actors
that contributed to their production, and the debates they have generated. Congruent to the
research questions at hand, the first part addresses how government policies pertaining to
human rights and countégrrorism are developed and weighed in relationacheother in
light of international and domestic dynamics. It aims to reveal the process by which
governments invoke the O0state of exceptiond
and political life, and in turn how this rhetoric is countebydhuman rights norms. Both
cases have been analyzed in the period dfer9/11 event and the pursuant political
environment in order to assess the influence of intierma expectations on natigtates on
the fight against terror and the obligatiasfshuman rights norms. Theomparative policy

analysis is developed with the employment of sources such as internatovealants
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nationallegislation on human right and counterrorism, news articles, government reports,

official declarationsand reprts byinternationalorganizations.

The second part of the analysis consists of a discursive account with the application of
frame analysis as explicated above. This part of the analysis aims to illustrate how
securitization works in the decisionaking process, as various issues are being
problematized as matters of national security, theretarghtto be dealt with extraordinary
measures. In turn, the discourse of human rights democracyin confronting such
argumentsconstitutesa central part ofhte investigation. Since the main focus is on the
official representation of issues pertaining to national security and human rights obligations,
the data analyzeid composed primarily of parliamentary debates, parliamentary commission
reports andills oncounerterrorism Owingto the principle of democratic accountability, in
both contexts parliamentary debates could be accessed easilyoflora archives The
biggest advantage of parliamentary debates is that unlike interviews or media coverage, they
are unedited and unrefineflLoizides, 2009: 282) More than being a probismiving body
the parliament also exhibits the performative aspect of patigking by providing an in-
depthinsight intopolitical positionsand their justificationsegardng searity and/or human
rights, from different perspectivesSincethe executive is also present in the parliament in
both casesthis entity allows us into theeasoningf law-ma ki ng of &6t he sove
2012 :263) Nonetheless, in the face of an aburelahdata, once the texts are chosen further
criteria are employed in order to filter and select discourse segments to be analyzed, which
was pmarily based on keyegislation, especially regarding controversial laws that have
stirred heated debates naly in the respective parliaments, but also at the national and

international levels. As suclpurposeful samplingvill be carried out for the selection of
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texts, due to the fact that it allows the researcher to choose documents that are relevant to the
research questions, given the large quantity of documents available (Silverman & Marvasti,

2000: 104).

As a result, the plan of research is novel in offering an eclectic perspective in
analyzing how states balance human rights and coeterterism, throub a comparative
analysis of policy and discoursieat complement each other. There iseaidentvoid in the
IR literature when it comes to the tension between human rights and fight against terror, since
it is either studied only from a legal perspectiver within a normative philosophical
approachIn this regard, the contextual and discursive aspect of the interplay between norms
and security concerns remains largely understudied. While considerations of both power and
morality inform one another in corate processes of policy formation, cognitive frames
prevalent in the cultural pool of meanings and values shape how issues are to be
problematized and in turn handled with. This point is also iterated by Rein and Schén (2002),
who note the interwoven dispsi t i on of facts and values i
participants construct the problematic situations through frames in which facts, values,
t heori es, and interests are integrated. o (.
theoretical and andiigal tools for investigating this question at hand, yet interestingly
6securitizationd has r ar el-terroftism,emth sanpepdcante d t o
exceptions (Heller et. al., 2012; Pisoiu, 2013). This is particularly the case with resthect
framing of counterterrorism measures irrelation to human rights norms, in which an
analysis of the interplay between the two narratives is by and large mi8sirggich, this
studyis novelin explaininghow the development of counté&grrorism pdicies, that yield

significant ramifications for rights andiberties are shaped bgognitive framesThus, the
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analysis seeks to answer the question of how state offieradgavorto balance these
conflicting commitments and the ways in which their detis are premised on frames that

legitimize their actions to domestic and international audiences.

2.4.The Cases: Turkey and the United Kingdom
This general research design is formulated and addreéssteb particularcases

namely Turkey and the Umeitl Kingdom.These different political settings, the former still
struggling to consolidatés democracywhilst the latterrepresents onef the oldest liberal
democracies, converge significantly with respect to their experiences with terrorism and
policies of counteiterrorism.Both countries have a history of terrorism due to the activities

of the separatist organizations of PKK and IRA respectively that have eventually ingrained
insecurity and an environment of vérsbotht e of
countries have experienced terrorism incurred by radical Islamist groups in th@/Jdost

period, namely the 2005 London bombings and 2003 Istanbul bombings, owing to their

alliance with the US in the 0 Waaxpereemcedwhatr or 6
Zar akol (2011) terms as O6ethnic terrorismb
the Westphalian order, and also religiousl:

order. Concurrently,each country has been pursuingstrict countetterrorism measures,
including certain draconian provisions infringing human right principles that have generated
both domestic and international criticisn®s a result, in botlcasesthere is a growing
discontent and rejéion of the authoty of the ECHR, explicitly voiced by government
officials (Travis 2013; Hurriyet, 13 May 2014)XHence,against a backdrop of different
political settings, shared historical experience with similar forms of terrorism offer

interestingobservationdo asessthe discourses andtrategies employed in order to balance
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security concerns with human rights obligations. The following section will highlight some

of the relevant characteristics of each setting.

a. Turkey: Turkey became a member of the Council ofdpe in 1949 and ratified the
European Convention on Human Rights in 1954. After a long and oscillating relationship
with the EU, it was granted candidacy at the 1999 Helsinki Sunioilowing European
Council 6s announcement ul accegsioronggotiatwhsiwidl begin e c | a
without delay if Turkey succeeds in fulfilling the Copenhagen Criteria, a process of intense
political and legal reforms started to take place, particularly those related to democratization
and the diminishing role omilitary in politics. (Miftiler-Bac,200% Notwithstanding the
momentum launched by the EU accession process, human rights record of Turkey is still the
main hindrance to its EU memberstiijg. Consecutive progress reports of the European
Commission as welhs reports written by the Council of Europe have pointed out the need

for further reforms with respect to aéirror laws and countegerrorism policies. Strikingly,

as revealed by the Associated Preldeslgring, 2011
among 350,000 people convicted since 2001 wwaitte, Turkey accounted for one thirds of

such arrests (Mendoza, 2011).

b. United Kingdom: The United Kingdom is a fully consolidated democracy with a

long history of rights, as the home country of Magna &£dttis a member of the EU since

1973 and is a founding member of the Council of Europe. At a prima facie evaluation, it
would be countemtuitive to include the UK in an analysis of human rights violations, since
most studi es ¢ on custes andhow they are soaaltizedsintovcendplyirngo
Nonetheless, United Kingdom has historically dealt with IRA attacks throughout 1970, 1980s

and 1990s, leading to the adoption of several notorious cetemterism measures.
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Moreover, in the aftermath dhe 9/11 attacks in 2001, and also the following London
bombings in 2005, there has been an accelerated sense of national security culminating in
draconian laws that jeopardize established human rights norms. (Golder & Williams, 2009:
46-47) As such,th&J K case provides interesting insight

human rights values is not unthinkable in t|

As illustrated above, these settings are conducivexaminingthe tradeoff between
national security and international norms, as they provide similar cases of terrorism that take
place in distinct political and sociatontexts Particularly in the pos®#/11 period an
interesting picture comes to the fore where the UK is relinquishingdefglished rights by
joining the o6War on Terroroé6, while Turkey |
democratization and the institutionalization of a righésed understanding. A will be
explicated in detail in the following chapters, not onlylmith governments adopt similar
counterterrorism measures, but the UK is taken as a model for cet@mterism legislation
in the Turkish contextThe comparative analysis of these cases has been particularly
revealing inportrayinghow and whycertain epresentational structures and policy franmes
the context of counteerrorismtravel across different settingdence, in order to shed light
on the politics of lawmaking and how this process is informed by the employment of

language, the study rests a comparative analysis of the Turkish and UK contexts.

2.5.Validity and Reliability
The issue of validity for qualitative research is a perplexing one, given that an

interpretive approach deems it unfeasible to separate the subject from the intenpreta
Hence it has often been dismissed as too subjective and relativistic. In spite of such

criticisms, qualitative researchers have established sets of standards for testing the validity of
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their work. According to Gee, validity in discourse analysidased on four elements,
namely convergencghow compatible are the answers that the analysts pagitgement
(support from other discourses or other relevant reseacokigrage(the extent to which
analysis can be applied to similar data)guistic deails (how grammatical structures are
interlinked to the functions of the content). (Gee, 1999991 The first two criteria are
addressed through the application of triangulation, whereby two distinct methods that reflect
on the same question enhancdidity based on convergence and agreement by €ross
checking the answers attained respectively. On the other hand, the criterion of coverage is
addressed through a comparative analysis of Turkey and the UK, which among other
benefits, allows the researcherassess the implementation of findings in different contexts.
Lastly, the criterion of linguistic details does not take up an important part of the discourse
analysis, since the focus is more on the content rather than textual details, yet will led referr

to when necessary.

As is the case for other research methods, qualitative research is suitable for some
type of research questions and not others. One of the weaknesses is with respect to the choice
of data, since unlike quantitative methods a randampling is not employed. Most of the
time, qualitative and interpretive approaches will lack the confidence of making
generalizations that their quantitative counterparts take pride in. Nonetheless, discourse
analysis offers explanatory and critical deghat is by and large missing in gquantitative
studies which tend toonflatecomplex social phenomena for the sake of generalization and
prediction. (Jaworski & Coupland, 2006:-3@) As indicated above, the employment of

triangulation, and the bipartitdisposition of the study helps to circumvent those problems
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generally associated with discourse analysis by offering a historical angle to the decision

making process in light of significant domestic and international political dynamics.
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Conclusion: Adjoining Theory and Methodology

As explained in detail above, the main objective of this study is to address the
tension between national security concerns and international nanchgo investigate how
nation states tend to juggle these twiéten contradictory entailments. Particularly in the
aftermath of 9/11 as a growing number of le@sgjablished democracies opt to employ what
are largely seen adraconianmeasures, the dissonance between codetssrism policies
and human rights prindigs come to the fore that presents state officials with a conundrum:
Amidst conflicting expectations, how caecurity concerns be balances-avis human
rights obligation® This section has tried to illustrate both the theoretical currents that have
she light upon this problematique as well as the methodological contours most apposite for

investigating the phenomenon at hand.

By way of overview, the discussion on the theoretical premises has firstly
demonstrated the strengths and weaknesses of &@ikerapproaches to security that aim to
challengethe mainstayof realist assumptions on world politics. While the Constructivist
position is useful for pointing out the indispensable role played by ideational factors such as
identities, norms and valuesen in the hargore security domain, it nonetheless fails to
problematize the traditional conceptuali zat
primary object. As such, from a Constructivist perspective the question at hand would be
construed alonghe lines of a security community sharing similar values against a perceived
common threat, namely t he 0 Waartakenby itsSTadliesr or 6 i
against Islamist terrorism that is deemed as a threat to a certain tosmli@aconstrat and
democratic valuesin so doing, this analysis of the ideational aspects of a security

community faik to acknowledge how the articulation of security and threat are not only
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intersubjective but also susceptible to power relations. On the otherthan@SS school

not only employs a critical stance towards the concept of national segerigse but also

tends to negate the epistemological premises of positivist research agenda on the grounds
that it reproduces extant power relations with its clamobjectivity. Instead, CSS scholars
providevaluableinsight intothe relationship between the a®nal dimension of the nation

state and its material basis through notions such as national identity and official state
ideology. Nevertheless, in order tritically evaluate the traditional terrain of security, this
approach adopts a much inclusive definition incorporating myriad fields and manifestations
of human insecurity (i.e. poverty, enAvironn
stretches theoncept and mars its analytical strength. In this respect, from a CSS perspective
the study of security ought to undertake the ramifications of phenomena such as the
economic crisis or global warming, thereby leading to a conceptual stretching wheity secur
becomes coterminowsith any form of weHlbeing. Asa result, this problem of conceptual
stretching overshadows how the security mentality and discourse extends on other issue

areas and paralyze the functioning of d&édnor m:

At this point, tle Copenhagen School whilst concurring with the critical perspective
of CSS opts to retain the traditional conc
objective reality like the Constructivist school, but to depict how it is discursively
constitued and extended to other areas of political life. As a given-ez®#eis incorporated
into the terrain of security through acts sdcuritization it is rendered beyond political
deliberation and handled with the language of emergency, necessity,capdi@x Parallel
to the central argument of Copenhagen School, the insights offered by Schmitt ( [1927]

1996) and Agamben (2003) cogently illustrate that this process eventually lends greater
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power to the executive brancland security forces, which becomnemdowed with the
authority to bypass normal legal procedures and practige facto rule. Thus, the
6sovereignd is conferred the <capacity to
principlesfor the sake of security. These theoretical premises inavertant bearings in the
context of counteterrorism, as it succinctly illuminates how state actors articulate
exceptionalism, while others point out the inherent problems associated with such

conceptualization.

The theoreticalinsights offered by Copelmagen school and the accounts of the
sovereign formulated by Schmitt ([1922] 1996) and Agamben (2003) converge to form one
of the backbones of the framework for this study: how degiction of exceptional
circumstances arprimarily speech acts that sedtize areas of social and political life,

thereby subduing fundamental rightis point of convergence is adeptly put by Neal, who

suggests that A[i]f O6securitizationd is tra
the exceptionisrenderd a chi mer a; there Iis no O6object
there is is theexceptionalizingspeecka ct . 6 ( Neal , 2010: 102) Hen

and later Agamben in a critical light, the sovereign by virtue of being the sole authority to
declare a state of emergency and to designate those elements that pose an existential threat
to the national interest, is ablefgortraya gi ven 1 ssue&uas tag dmatrt ére xo

t hr e at 06tg endonmse acertdiretype of policy outcome.

In order to conceptualize the tension between security concerns and human rights
principles, this study recognizes the dual disposition of sovereignty in contemporary
politics: firstly as an entity dedicated to providing security and thus entitled tardesthte
of exception, but also as an entity that is ever more obliged to uphold norms and principles

71



that are recognized and enshrined in international law. At this juncture, international human
rights norms convey tremendous bearings on the legitimbaynationstate, as they have
come to constitute one of the main pillars of sovereignty in world politics. Congruent to
Krasnero6s (1999) conceptualization of human
others have argued that legitimacy and inteonal standing is conditional on a respect for
human rights (Evans, 2005; Re8mith, 2001; Chowdhury, 2011). Subsequently, the
concept of human rights have not only come to constitute a legitimate moral claim that can
be utilized by individuals or groupagainst state oppression, but also as a means to
distinguish legitimate practices of state sovereignty. In short, in contemporary politics, while
the sovereign retains the authority over national security and emergency powers, it is
concomitantly incumbdnupon balancing the latter with the standards of human rights

norms.

The post9/11 context and ensuing counterrorism measures offer significant
insights into how this balancing and the resulting traffieakes place in different societies
with similar experiences. The account provided by Jackson (2005) illustrates how the
practice and language of counterrorism are premised on one another, whereby the
construction of a | anguage of O6terrord just
international audienceSuch a theoretical perspective entails a congruent methodology, in
which the main aim is to investigate the relationship between discourse on the one hand,
soci al and political processes on tvehe ot
theorizingéis not j ust about i nqguiring i nt
inquiring into how they play themselves out in the social world, giving rise to certain

practices and s oci aTherefore thia stidp anslertakea twafold 8 : 18
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analysis, whereby both @mparative policy analysis premised on historical developments
and frame analysis of the legislative process are presented in order to provide a more
comprehensive picture of the interplay between multiple dynamicso Afeown as
triangulation, this approach helps to enhance the validity and the reliability of the research

design.

Moving on from these grounds, the case studies of policy analysis (Sutton, 1999)
offer a comparative account of the evolution of coutgerarism policies in relation to the
entailments of human rights law, as well as the dynamics involved that play a role in the
formation of such policies. These chapters aim to provide a-potitacal framework of
how different and often contradictory obligams under both international and domestic
expectations are being evaluated and balanced by state officials. With the purpose of
pointing out the similarities and differences in the contexts of Turkey and the UK, it offers
insight into how these countriegt their preferences and what type of measures they enact,
what type of powers and authorities they assign to various actors or bodies, and what
principles are sacrificed. In so doingséeks tademonstratéiow governmentendeavoito
strike a balancén the decision making process regarding national security concerns on the
one hand, fundamental rights and freedoms on the other hand. This empirical section
followed by a section on frame analysis of the parliamentary debatdisedrafting and
enacing of relevant legislations, as to elucidat@iouscrosscutting framing strategies and
discursive formulaons employedLike all other forms of textual analysis, frame analysis
also involves a process of coding, where the researcher seeks for tieguiarthe data
through the representation of words and phrases which constitute the coding categories.

(Boglan and Biklen, 1992: 166). For the purposes of this study | plan to utilize both data
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driven andtheorydriven categories, where the former isigrded in the data and solidified
throughout the analysis; whereas, the latter is premised on the insights offered by the

theoretical foundations and previous research on the topic.

The coding process involves double coding, where salient concepts, thardes,
arguments are analyzed alongside the structural frame elermbetdirst set oftodes are
comprised oftopof formulated by Wodakjn addition to an arrapf concepts that are
pointed out in the theoretical framework focusing on both the discouserofity and that
of human rightsThese set ofodesthatare utilizedin the analysis can be seenTiable 2
below, with a distinction of datdriven and theorydriven categories A second
categorization involv@the analysi®f the text as a policy frae premised on relevaifitame
componentsdescribedn Table 3 These dimensions that come together to form a cognitive
frame are delineated by Verloo & Lombardo (2007) as involviniagnosis a prognosis
rolesattributed to different actorspechanismgvolved (processes that reproduce or harbor
the problem), thdocation of the problem or the solution, and finaligtersectionality
(intertwined problem areas,eferences to other frames). tdgether, the dimensions
elaborated above provide the fundataéanalytical tools to map out policy frames and the
underlying assumptionghat support themAs a result of a process of double coding,
whereby both sets of codes are coded alongside each otheo-dheurrencefunction of
ATLAS.ti allows the researdr to bring together the frame elements with the-dataen
and theorydriven codesto observe wilth themes and arguments are méeguently

articulated in framing the problem or the solution.

& Common arguments in political debates, which are seemingly convincing yet generally falskeadimg
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All in all, the study is premised on a bipartite analysistie tension between
counterterrorism measures and human rights, with a section on the empirical processes of
policy developmentaind a section on the discursive formulations of such policy outcomes.
These different types of inquiry evohagoundthe theoetical framework and address the
manifestations of sovereign power, conception of security and threat, the treatment of legal
norms, and the act of balancing. Hence, next section will begin with an overview of the
international political zeitgeist in thaftermath of 9/11 and the ensuing international
resolutions, then go on to present itecess of policy developmeint the contexts of the

UK andTurkey.
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Theory-driven Codes

Abuse of open society
Balancing

Burden

Democraticvalues
Dialogue/diplomacy redundant
Duty to protect

Enemy

Ethnic terrorism vs. international terrorisr

Exceptionalism

Executive powers
International community
International institutions
International norms

Legal obligation

Lessons from the past
Necessity

Operational effectiveness
Police powers

Prevention

Right to security

Rule of law/due process
Threat to our way of life
Threatening rights and liberties
Threat/urgency/emergency
Trivialization

Universal morality

Vague definition

Victim

Data-driven Codes

Turkey

Abuse of rights and
liberties

Civil-military relations
Democratization
Demonstration/protest
Example of civilized
societies

Foreign imposition
Freedom of press
Freedom of expression
Going soft

Infamous policy
Nationalsm

National sensibilities
Necessary limits toights
and liberties
Organized Crime
Othering support for
human rights

Pluralism

Pressing reality of
terrorism

Propaganda

Public Opinion
Reaffirming commitment
to human rights

Real terroristsvs. falsely
accused

Religion

Requirement of
modernity

Separatist vs.
fundamerwlist terrorism
Sociceconomic
development

United Kingdom

Demonstration/protest

Discrimination

Extremism

Freedom of association
Freedom of expression
Going soft

Human rights
Immigration and asylum
Infamous policy

Minority vs. majority
Multiculturalism
Necessary sacrifice
Organized crime

Othering support for humai
rights

Our lands

Public demand security
Public opinion
Reaffirming commitment to
human rights

Religion

The nation/society

Table2. Theorydriven and Datadriven Codes
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Policy Frames Frame Elements

Diagnosis

Prognosis

Human Rights

(justification)

Motivational framing

Sensitizing Questions

-What is seen as the

problem?

-location: where is it located?

-mechanism: what produces it?

-roles: who is responsible? who is the victim?
-intersectionality: other frames involved in the

assessment

-What is seen as the solution?

-what are the specific policies proposed?
-location: where is the solution located?
-mechanism: what are the mechanisms that
should be addressed?

-roles: who is responsible for the solution?
-intersectionality: other frames involved in the
solution

-what arguments are put forth?
-what is presented as the justification for the

proposed policy or strategy?

Table3. Policy FrameStructure
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Part Il. Comparative Policy Analysis: The Evolution of Counterterrorism Policies vis
a-vis Human Right Obligations
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Introduction:
International Human Rights and Counter-terrorism in the post-9/11World Politics

When Strasbourg constantly moves the goalposts and prevents the deportation of dangerous men like
Abu Qatada, we have to ask ourselves, to what end@mggmatories to the convention?

Theresa May, 9 March 2013

In world politics today,there is an evident tugf-war between institutionalized
human rights norms and national security concerns, particularly in the aftermath of 9/11 as
security priorities have become increasingly salient at the expensedainiental rights and
liberties.While commitment tosuchrights and freedoms is recognized aseguirement of
legitimacyin contemporary politics, the fight against terrorism particularly in the-@/a4dt
era has given way taontentiouspractices that tend to undermine long established
democratic valuesA growing number of states are becoming signatories to keyatienal
human rights treaties whilstoncomi t antly pledging | oyalty
by the United States, which often endadonflicting policies as well @ contradictory
expectations on part of the international society. In order to better grasp international
obligations pertaining to countégrrorism, this section will highlight some key documents

that yield a substantial impact on national legislature.

Notwithstanding its salience particularly since 9/11, there seems to be an evident
difficulty in drawing the boundaries of the
Hof f man, A[lo] n 9/ 11, Bin Laden wipmdn t he
terrorists and terrorisms, and by doing so, ushered in a new era of e@#hgell as a new

di scourse about it.o (Hoff man, 2004 XViii)

o http://www.bbc.com/news/uk-politics21726612
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have adopted new or additional courtrorism measures follang President G.W.

Bussb decl aration that A[e]very nation in ever
you are with us or YNNcona2l Septembe2001)tNonethetess,r r o r i
thisworldvi de trend of | oi ni rsupsequandy adoptiag necessaryT e r r
measures did not ensue in a unitarfirdigon of the term to the contrary, it has emanated in

a myriad different interpretations both across different states and on a supranational level.
Furthermore there has also beenternational incongruence with respect to the state of
6emergencyd and what sort of extraordinary |

respect to the status of human rights.

The 1999International Convention foSuppression of the Financiraf Terrorism
adopted by the UN Gener al Assembly formul at
cause death or serious bodily injury to a civilian, or to any other person not taking an active
part in the hostilities in a situation of armed confliehen the purpose of such act, by its
nature or context, is to intimidate a population, or to compel a Government or an
international organization to do or to abstain from doing any dote(national Convention
for Suppression of the Financing of Terson, 1999 By 2001, only four states had ratified
the convention, an insufficient number for it to enter into force. Yet, following the 9/11
attacks, the UN Security Council has made a call to state parties with the Resolution 1373,
which resultedin a numler of 155 states becoming signatories (UN Security Council

Resolution 1373, 200%) This initiative has been considered as one of the first attempts at

10

http://www.un.org/en/sc/ctc/specialmeetings/2012/docs/United%20Nations%20Security%20Council%20Res
olution%201373%20%282001%29.pdf
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reaching an internationally recognized defi

2008: 376)

If 9/11 was an important watershed in the international security debates and
discussions, another major turning point came in 2004 with the Beslan school massacre. On
September 1, 2004 School Number One (SNO) in the autonomous region of North Caucasus
in the Russian Federation was taken under siege along with 1.100 hostages in the leadership
of Chechen separatist organization headed by Shamil Basayev, who was demanding the
independence of Chechnya. The event resulted in more than 380 deaths includneg,child
and approximately 780 individuals being injured. (Satter, 2006) This ¢end a search
for are-definitonof terrorism in the Security Council
to expand the focus on Al Qaeda and the Taliban to include differantfestations of
terrorism, whi ch i n turn resul ted i n t he
actsécommitted with the intent to cause de
hostages, with the purpose to provoke a state of terror in the ppublia or in a group of
persons or particular personsé. are under no
political, phil osophical, ideol ogical, raci

Security Council Resolution 1566, 2084)

It is important to note that these endeavors did not take place without objections. The
Terrorism Financing ConventiotR99was ratified with reservations by Jordan, Egypt and
Syria which demanded the recognitioaf the legitimacy of national armed strugg.
Likewise, resolution 1566 in 2004 came into being with the compromises attayned b

Turkey, Algeria and Pakistan thapheld an adamant stance on the issue of liberation

1 http://daccessddsny.un.org/doc/lUNDOC/GEN/N04/542/82/PDF/N0452281f?OpenElement
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struggles and the Ol egitimacy of) Henaet thecen a | roe
has been an going contestation among natistates over what constitutes international
terrorism or international security risks and a key factor leading to this contestation is

different perceptions of threat factors.

Another internatioal trend in counterterrorism that came into bemthe aftermath
of the London bombings with the strong endorsement of the Blair government, hakdeen
Security Council Resolution 162hforced on 14 September 2005. The Resolution firstly
c o n d e rdnthe idcitdgiment of terrorist acts anepudiatingattempts at the justification or
glorification @pologie of terrori st acts that may incit
al |l s t paohil@tsby lawoincifement to commit a terrorist act or agievent such
conduct; deny safe haven to any persons with respect to whom there is credible and relevant
information giving serious reasons for considering that they have been guilty of such
c o n d & o($ecudty Council Resolution 1624, 20058)similar international document is
the Convention on the Prevention of Terrorighereafter CECPT), signed and enacted by
the Council of Europe in 2005. This document requires the member states to criminalize
Opublic provocation to «landm2010: 189) tThig actois i st
defined in the Convention as constituting Af
a message to the public, with the intent to incite the commission of a terrorist offence, where
such conduct, whether or not ditly advocating terrorist offences, causes a danger that one
or more such of fen ¢gGounaiafy Eurbpe Convemtioni on tthe d . 0
Prevention of Terrorism, 2005) The Convention also foresees the criminalization of the

recruitment and training ofdividuals for terrorist offence, regardless whether such an

2 http://daccessdds-ny.un.org/doc/UNDOC/GEN/N05/510/52/PDF/N0551052.pdf?OpenElement
13 http://conventions.coe.int/Treaty/en/Treaties/Htm|/196.htm
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offence has taken place or not. Yet, the provisions are limited by the duty of upholding
human rights during their implementation, and especially freedom of expression. Moreover,

the Conventioneaquires that domestic legislature criminalizing public provocation needs to

be proportionate, Awith respect to the || egi
democratic society, and should exclude any
deg¢ er mi ne whet her the relevant domestic | aw

democrati c s-tieced ¢est yofdthe ECtHRR applywwhether the restriction of
certain rights and freedoms respond far@ssing social nee@nd whether the restrioh is

proportionateto that need. (Marchand, 2010: 1290)

The ®@njuncture of public emergeng@yovidestemporarygrounds for state parties to
derogate from their obligations under human rights treatlesh arecircumscribed within
strict boundariesFor instance, Article 4 of International Covenant on Civil and Political
Rights (hereafter | CCPR) stipulates that i
|l ife of the nation and the existence of whi
from their responsibilities. (International Covenant on Civil and Political Rights, 1976)
Nonet hel ess, by discerning between O6absol ut
rights law endorses a certain limit on the derogatory discretion a statengploy. Those
rights that are deemed absolute and thus ought to be protected under all circumstances are
namely theright to life and freedom from tortureOne additional right that is posited as
absolute by the |1 CCPR i s sisnoo fplodnmestsdivenernt wi t
derogable rights under public emergency or threat to national security are ddlimeate

every relevant convention wittertain limitations, namely that such derogationslangul,

1 http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx
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necessaryand proportionate (Sambei et.lg 2009: 348349) Likewise, theGuidelines of

the Committee of Ministers of the Council of Europe on Human Rights and the Fight Against
Terrorismallows for restrictions to the right of defense, such as access to counsel, to the
casefile or the use of amymous testimony, provided that these restrictions are
proportionate and that fairness of the proceedings are ensured. (Council of Europe, 2002) As
stipulatedn Article 15 of theGuidelines A When fi ght against terro
may adopt mesaures temporarily derogating from certain obligations ensuing from the
international i nstruments of protection of

conditions fixed(bd) i nternational | aw. 0

7

Since acts of terrorism are not consideredwith t he category of oOc
crimeso6 (i .e. genocide, war <crimes, <crimes
the jurisdiction of an international court or tribunal, but rather fall within the purview of
domestic jurisdiction. As suchktate parties are expected to enact cotteteorist legislature
that is in line with the relevant international law. (Sambei et. al., 2009: 13) The unresolved
situation regarding international rules on terrorism is reflected on national legal frameworks
which differ both amongst themselves and within every national context, where a number of
different definitions can be found in criminal code, in laws regulating immigration and
deportation, or for regulating associations. Amidst this variety, the amesdoundaries of
the term trigger problems related fdairorialdl egal |
This concern has been voiced by the k#ererican Commission on Human Rights, which
has maintained that, 0o [ w@rfonsthing onlytundersiineitre | a ws

propriety of criminal processes that enforce those laws, but may also have serious

1o http://www1.umn.edu/humanrts/instree/HR%20and%20the%20fight%20against%20terrorism.pdf
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i mplications beyond cri minal l'iabil ity and
(quoted in Steiner et. al., 2008: 379) Inimikr vein, Sambei et. al. argue that the UNSCR
1373 obliges states to incorporate cowtéerorism measures in their legal framework albeit
failing to offer a lucid definition of terrorism, and has therefore culminated in potentially
abusive counteterrorism laws thatstigmatize political opponentander the rubric of

fighting terrorism. (Sambei et. al., 2009:-18)

A comparison of the Turkish and the British cases offers interesting insights on the
tradeoff between international human rights obligns and countderrorism policies in
national contexts. At first glance, such a comparisight seem untenable since the UK is a
consolidated democracy with a long history of liberal rights, while Turkey is still going
through a democratization proseand has not yet habitualized the observance of human
rights principles. Nonetheless, both countries have undergone similar experiences with
respect to what have been <categor(Zamkok as
2011) and therefore, havieeen adopting new arteerror policies as a response. Overall, a
number of revealing similarities come to the fore in terms of the content and implementation
of the new counteterrorism measures, as well as how these have been balaneedsvis
human rghts principles. These cases not only provide insight into how international trends
and expectations are translated into domestic legislation, but also in what ways a long
established liberal democracy conveys striking similarities to a yet democratingr\c
when it comes to the issue of O6terrorismb.
course of both countderrorism and human rights policies in these two contexts in the light

of political developments.
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UNSC Resolution 1373

UNSC Resolution 1566

Guidelines of the Committee of
Ministers of the Council of Europe
on Human Rights and the Fight

Against Terrorism

UNSC Resolution 1624

Council of Europe Convention on

the Prevention of Terrorism

28 September 200

8 October 2004

nJuly 2002

14 September 2005

16 May 2005

-Condemning g/n attacks
-Calling all state partiesto
become parties tothe 1999
Convention

-Establishing Counter-
terrornism Committee

-Condemning the Beslan
School Massacre

-Expanding the definition of
terrorism

Setting the limits of
derogading from human
rightsprinciples

-Condemning 7/7 London
bombings
-Condemning theincitement

forand glorification of
terrorist attacks

-Calling forthe
criminalization of “public
provocation to commit a
terrorist offense”

Culminating in 155 signatories

-International redefinition of
terrorism

Allows for temporary
derogations with the
condition od lawfulness,

necessity,and proportionality |

-Calling statepartiesto
prohibit bylaw incitement of
terronsm

-criminalization of
‘provocation’in a European
context

-detailed definition of

‘provocation’

Table4. International documents pertaining to fighting terrorism
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Chapter 3. Counter-terrorism Policy in the Heartland of Liberal Democracy: An
Account of Policy Development in the UK

The United Kingdom has a hi st oadatesthd de al
Septembedl attacks. As such, necessary legislation and strategic measures for countering
the threat of terrorism were already intact
hold. These previous measures took place beginning fromsEi7throughout 1990s at the
zenith of the prolonged conflict between the British forces and Irish Republican Army
(hereafter I RA), and conveyed primari®y a 06
Consequently such legislation gave way to comiersial measures with respect to
international human rights principles, engendering a perturbed relation between national
security and fundamental rights and freedoms in British politics. (Golder & Williams, 2006:

45) . As put by Ge adliticay violericé ariing eut @f the bohflectmn o f
Northern Ireland had produced a large body of -tamtorism legislation during the
preceding thirty years, with the European Court of Human Rights in Strasbourg having been
frequently called upon to adjisdite in conflicts between terrorist suspects and the state, and
on one celebrated occasion between two states, the United Kingdom and the Republic of

l reland. 60 (Gearty, 2005: 20)

The post9/11 period brought about a different juncture triggered by thefaraa
oOWar on Terrord that cul minated in a new ir

demands, the UK became signatory to a number of covenants that were later adopted in the

'®The conflict goes back to the 191621 Anglerish War and the 1921 Angldsh Treaty partitioning
Ireland whilst establishing Northern Ireland as a British Province. This arrangement catiiméierce
clashes throughout what has been termed as Mainland Campaign betweer1Ba30 Border Campaign of
19561962, and finally the Troubles of 196998.The clashes came to an end with the Good Friday
Agreement in 1998Viore a detailed account searker(2006)
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domestic | aw, which was tant ando ulnauntcoh em! ebdy
United States. Following the London bombings in 2005, there has been a further shift in
policy orientation, whereby the government
undertook new antierrorism measures, due to the perceptbrihe inefficiencies of the

previous antterrorism acts. Recently, the government publishetNagional Security

Strategy 2010wherein terrorism is singled out as one of the gravest threats facing the UK,
suggesting that as an open society it is moraemble to the new unconventiortgpes of

attackst’ (UK National Security Strategy, 2010: 3) As put in fhereword of the report,

Aterrorist groups | ike Al Qaeda are deter mi
to kill as many of our citizen as possi ble or to inflict a
(Ibid.)

Despite the fact that the UK has historically been the heartland of rights and liberties,
within the framework of countderrorism it has condoned controversial policies in violation
of democratic values. Amidst a growing sense of security concern, the British government
has continued to adopt new and modified laws in order to address the perceived threat of
terrorism, while concurrently seeking to legitimize contentious provisions alatide the
latter visavis human rights standards. Hence, the UK context proves to be a conducive case
for the study of the tension between international human rights norms and national security
concerns, taking into account different actors involvedhis struggle. In what follows, this
section will first elucidate legislation pertaining to human rights in the UK, then go on to
provide an account of the changing course of the cotertarism laws and strategies, in

light of international and domestitynamics.

" https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/61936/natiorsgcurity:
strategy.pdf
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3.1.Human Rights Legislation in the UK
The principle ofparliamentary sovereignty the UK entails that acts of parliaments

are the Osupreme | aw of the | andéd, in the
Parliament cannot be ovarhed by a judicial court since the judiciary is not endowed with

the power of judicial revi ew. One | imitati
Human Rights Act 1998, which enables a court to decide whether an Act of Parliament is
against fundaental rights and freedoms enshrined in the European Convemtidunman

Rights In such a case, since the courts lack the authority to overturn a legislation, they
instead iissue a Odeclaration of Il ncompatib

Patiament to reconsider an issuddrchand, 2010127)

Although the UK has historically been home to individual rights and liberties, the
cornerstone human rights legislation in the UK has been the Human Rights Act of 1998
which came into full force in Oober 2000. As described by Prime Minister Tony Blair in
the White Paper on the Human Rights Bill, t
decentralize power, to open UfHuganRightsBithent a
1997) Inthdntroductioni t i s stated that the Act intends
freedoms guaranteed under the European Convention on Human Rights; to make provision
with respect to holders of certain judicial offices who become judges of the European Court
of Human Right s; and for connect®ndshopthe poses
main function of the Act is to entrench fundamental human rights as they take place in the
ECHR into British law, thereby aligning domestic legislation with the criteriailed by the

international community it is a part of.

'8 http://www.archive.officiakdocuments.co.uk/document/hoffice/rights/preface.htm
19 http://www.legislation.gov.uk/ukpga/1998/48ntroduction
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In the aftermath of World War Il, the UK was one of the first European states to
ratify the European Convention on Human Rights, yet recognizing the jurisdiction of the
Strasbourg Court and the rigbf its citizens to make individual application was only
granted in 1966. Due to the dualist system of law prevailing in the UK, the treaty failed to
wield any domestic effect and remained as an international treaty until then. The
Conservative governmersince 1951 was adamant in resisting individual petition to the
ECHR on the grounds that the Strasbourg Court would be able to scrutinize British common
law. (Kirby, 2009) According to Moracsik (2000), the most common reason for avoiding
individual applicabns put forth in official documents is that a judicial review would
overshadow parliamentary sovereignty, with a particular concern over political extremes.
This stance was evident in Lord Chancell or
prevent guture of British government from detaining people without trial during a period of

emergencyéo (quoted in Moravcsik, 2000: 238)

The resistance on part of the UK to grant individual application despite being one of
the first signatories of the ECHR isuéitrative of the tension between sovereign power and
universal rights. While pledging allegiance to internationally established nornssnis qua
non for a community of modern naticstates granting the respective states international
legitimacy, individial application to an international court is perceivecc@asodingthe
powers of the sovereign. The reaction of Lord Chancellor Jowitt is a case in point that
demonstrates how Osovereigntyo6 is taken in
demarcée the purview of emergency and thus, the state of exception. Yet, as human rights

principles acquire a higher ground in international standards, so does their domestic
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institutionalization, which was the case for the UK in 1998 with the introductioneof th

Human Rights Act.

Given the primary aim of O0bringing right
the Human Rights Act 1998 introduces a number of significant provisions in the British
legal system and enhances the purview of the European Court ofnHRiglats (Human
Rights Bill 1997). To begin with, the Act makes it unlawful for public authorities to act in
ways that are incompatible with the Convention, unless an Act of Parliament (as the primary
legislation) provides no other choice. Concurrentlg, Attt allows human rights cases to be
handled in domestic courts or tribunals, without the need to apply to the Strasbourg Court.
The Act also requires all UK legislation to be in line with the Convention rights; however, if
this is not possible judges dot enjoy the right to override primary legislation. Under such
circumstances, the higher courts are expected to issue a declaration of incompatibility. In
general, section 19 of the Human Rights Act 1998 stipulates a statement of compatibility
from the réevant Minister whenever a Bill is proposed, explaining whether or not the Bill is

attuned with the ECHR. (Human Rights Act 1998)

One important characteristic of the Human Rights Act 1998 was the provision that
foresees the establishment of an indepenideman rights committee within the Parliament
that would ensure enacted legislations are consonant with the ECHR. (Human Rights Act
1998) This provision culminated in the establishment ofHbase of Lords and House of
Commons Joint Committee on Humaigh®s comprised of 12 members chosen from both
chambers. The Joint Committee is responsible of evaluating human rights issues in the UK
(with the exception of individual cases), thereby formulating proposals for remedial orders,

draft remedial orders andowsider remedial orders made under the purview of Human
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Rights Act 1998° (Joint Select Committee on Human Rights) In order to fulfill its
obligations, The Joint Committee is conferred with the powers to ask for written evidence,
to examine witnesses, arid appoint specialist advisers. (House of Lords & House of

Commons Joint Committee on Human Rights, 2007a)

Nonetheless, despite the long established tradition of rights and liberties in the
British society, there is a wiepread reluctance towards botte tECHR and the Human
Rights Act that has entrenched the former in domestic law. The skeptical attitudes towards
the ECHR are prevalent both in the discourses of politicians and the media. (2G@Br
points out that a negative stance towards the ECHRaisicularly prevalent among
conservative circles, which is construed as
common law, notwithstanding the fact that the British government played a central role in its
creation. Following two recent decisjmmade by ECtHR, namely endorsing the right to
vote for prisoners and the deportation case of Abu Q3taptevernment officials have been
criticizing the Court for being too intrusive in national matters. In November 2012, the
former Lord High ChancellorfdBritain Jack Straw has stated that it is time for the ECtHR
to Apul |l back from the jurisdictional expar
Strasbourg will be the architect of its own demis@lig Guardian1l4 Novembe2012) A
similar remark s been made by Prime Minister Cameron, who has accused the ECtHR of
overstepping its own purview and intruding into national decisions where it doegeawt n
to. (Cameron, 2092A number of other MPs have proposed to withdraw from the ECtHR, a

move no deracracy has ever undertaken. Donald et. al. point out that misleading media

%0 http://www.parliament.uk/business/committees/committees-z/joint-select/humanrights-committee/
#nitially in 2002, The EctHR did not allow the UK to deport Abu Qatada. Later developments of this case is
explicated below.
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coverage of the ECHR has reinforced a context of hostility towards human rights. Often

times either the costs of ECHR are exaggerated, or inaccurate information is given about the
European Court system, such as the common fallacy of portraying Strasbourg Court judges
to be unelected, whereas they are in fact elected by the Parliamentary Assembly of the

Council of Europe. (lbid.: 2)

When it comes to public perceptions of the HumaghRi Act 1998, there is a
widely held belief that the Act receives meager support from the general public.
Nonetheless, the findings of a survey commissioned by the Ministry of Justice in 2008
reveal that 84 % of the respondents feel the necessity ofghavaw in Britain pertaining to
human rights. Likewisen L i b e HumgndRgghts Act Poll conducted in 2010, it is reported
that 96 % of the respondents endorsed the existence of a law that protects fundamental rights
and freedoms in Britain. (Liberty, 20) Both studies concur that a great majority of British
citizens consider rights as crucial, however, this tendency drastically changes when human
rights issues are incorporated in a security context. The British Social Attitudes Survey 2008
has asked r@sndents to choose between the protection of civil liberties and right to privacy
or protection of safety and surroundings from terrorism. While 63.4 % of the participants
opted for greater security, 33.1 % have indicated that they prioritize civil rig@risish

Social Attitudes Survey 2008)

In short, the institutionalization of international human rights norms has not been an
easy process in the UK context, despite the long history of liberal rights and freedoms in the
political culture of the countryOne of the most evident reasons for such lukewarm posture
is a concern over the principle of sovereignty, understood particularly in Schmittean terms

of the authority to declare state of emergency and invoke extraordinary measures. This was
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particularly he case for the recognition of the authority of ECHR, which even though
established, i's still Ssubject to government
threatsd. The public opinion on humarity ri ght
of the population express their support for such principles in general, but not when they are
weighed against security concerns. This traffes also present within the legal framework,

as policy makers seek grounds for bypassing the obligationssedpby the 1998 Human

Rights Act in the context of countezrrorism. The following section will provide an

account of the counteerrorism legislation in the UK in the pe8tll era and its uneasy

relationship with human rights.

3.2.Counter-terrorism Legislation in the post9/11 era
In the eve of September 11 attacks, The British Parliament had already passed the

Terrorism Act2000 which provided a highly inclusive definition of terrorism that has

proved to be quite influential for successive policehre Act defines terror
to use or threat of action whereé (a) invol
serious damage to property, (c) endanger s
committing the action, (d) create serious risk to the health or safety of the public or a

section of the public, or (e) is designed seriously to interfere with or seriously to disrupt an

el ect r on# (CerraisnsAct2®d0) According to the Act, the contours of a terrorist

activity al so includes acts when fAiéthe use or th
or an international governmental organization or to intimidate the public or a section of the
public, and the use or threat is made for the purpose of advancing apakdigious, racial

or i deol ogical cause. o0 (I'bid.) I n addition,

individual to wear fian item of <c¢clothingo or

2 http://www.| egislation.gov.uk/ukpga/2000/11/section/1
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reasonable suspicion that the individuah imember or supportesf a terrorist organization.
(Ibid.) Overall, this definition of terrorism reflects an understanding of public order as the
main object of security in the UK context, and cowtégrorism aiming to maintain such

order.

However, his definition of terrorism is manifestly broader compared to previous UK
legislation as well as international law pertaining to this issue. For instance, the 1989
Prevention of Terrorism (Temporary Provisions) defines the phenomenon of terrorism as
At h e fwokmce for political ends, and includes any use of violence for the purpose of
putting the public or any® (Pseention af Merrasism t he
Temporary Provisions 1989) The definition in Act 2000 is also more inclusive compared to
the definition offered by the 199mternational Convention for the Suppression of the
Financing of Terrorisiff, especially with respect to the clauses that render property damage
or disruptions in electronic services. This characteristic of the legisliatioroblematic with
respect to the expression of discontent, since ancverbroad definition risk criminalizing
both legitimate demonstrations and also unlawful protests which pertain to issues of public
order, but not terrorisnper se For instancedemonstrations including argiobalization
protest, animal rights protests, or even flash mobs can fall within the purview of this

provision (Article 19, 2006).

Another pressing problem that presented itself within the framework of Terrorism

Act 2000 wasthe introduction of the controversial stop and search provision known as

2 http://www.legislation.gov.uk/ukpga/1989/4/section/20/enacted

“WKAOK RSTAYSR | GSNNBNARAG FOG Fa aAYyGSYRSR G2 OFdzaSs
other person not taking an active part hostilities in a situation of armed conflict, when the purpose of such

act, by its nature or context, is to intimidate a population or to compel a government or an international

2NBI yAT I GA2y G2 R2 2 Ninterdatoha Gogventiolid? the SRpresgiah ofithé & | Ol ®¢ 6
Financing of Terrorisrh999
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6section 446. The provision allows police f
in the absence of a Oreasonabl e suspiciond
aimed to address the issue of terrorism from a preventive vantage point, where failure to
cooperate with the security forces could result in 6 month imprisonme&3000 fine, and
sometimes both. The implementation of this provision had been restrictedfdyuards

such as authorization from the Home Secretary, geographic and temporal limits on the
practice, assessment of community impact and finally guidance of its usage for the police.
(Human Rights Watch, 2010) Human Rights Watch has indicated thatteguards for

section 44 have nonetheless been largely ineffective. Between the years 2007 and 2009, the
application of this method has proliferated sef@d, from 37,000 to 256,000. During this

period, there has been a total of 450,000 recorded siwbs@arch cases, none of which
resulting in a prosecution of terrorist offense or useful information on a terrorist plot.
(Human Rights Watch, 2010:2) As poignantly explained by
by the Home Secretary appear to be little entbran rubber stamping exercises, with rolling
authorizations across the whole of London f

Watch, 2010: 2)

Moreover, section 44 has been criticized for being abused by the police for
intimidating protestors, anitherefore discouraging protesi®gether with théublic Order
Act 1986° and Serious and Organized Crime and Police Act 200Bhich regulate

demonstrations, section 44 has been executed in a way that hinders the right to assembly.

P2 KAfS GKS tdzoofAO hNRSNI ! Ol R2S8a yz2i ySOSaardalras | vy
advance notice is required for protest marches. Moreover, with the consent of Home Sedtetarglice can

ban a protest if it is deemed to cause disorder, disruption or dama&qelic Order Act 1986)

**The Serious and Organized Crime and Police Act enforced in 2005 resulted in further restrictions upon
demonstrations, as it prohibited the right demonstration within a designated area of one kilometer from

any point of Parliament square, in addition to increasing the authority of the police to arrest individuals.

(Serious and Organized Crime and Police Act 2005).
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The practice has beenags in lawful demonstrations, such #s arms fair protesat
Londonos Do c k, | oa thel demonstratiorls@uing the 2005 Labor Party
Conference when more than 600 individuals got arrested, including an 82 year old activist.
(Article 19, 2006) Eventily in 2010, the Strasbourg Court has overturned the decision by
Britainds hinghb easetoGilian and Quintom\d UR’ declared that section

44 was in violation of the right to privacy, right to liberty, as well as the principle of non

discrimination considering the ethnic profiling incurred by the practice.

Hence, it can be observed that the two most salient problems inherent in Terrorism
Act 2000 have been the extensive O0stop and
with the vage definition of terrorism that is against international standards. These
characteristics herald the normalization of
the way for the extension of executive powers under the aegis of security. Particularly
interesting is the interactive effect of these two measures, as they lead to the securitization of
lawful acts of dissidence, thereby infringing the right to assembly and the right to frotest
As put by Waever Al b]y utt er irepgesendadecmoves inya,partiaulars t at e
development into a specific area, and thereby claims a special right to use whatever means
are necessary to bl oed the mastoalariibgdr@ndficatioBs5of Thu
extensive police powers coupled with a broad accotitércorism provided by Terrorism
Act 2000 has been theecuritizationof dissent or protest, as these areas of political life are

deemed possible sites that might harbor elements of threat to national seChisty.

*"The full decision of the casan be found ahttp://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001
96585
*8|n addition to the blatant violation of right to privacy induced by section 44.
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tendency i s al s o (200b) atgumerd thav dracbnian] cawttererism 0 s

policies seek to discipline domestic society by marginalizing dissent and protest.

Following the 9/11 bombings, many western countries including the UK enacted
new countetterrorist legislation as requirday the Resolution 1373 of the United Nations
Security Council unanimously approved by all members in 28 September 2001. The
Resolution stipulated that all states shall prevent the financing of terrorist groups and
become party to th#999 International Covention for the Suppression of the Financing of
Terrorism deny support to any form of terrorist organization and establish necessary
domestic laws in order to effectively punish such crime. In addition, this resolution brought

about the creation dfounter-terrorism Committe¢CTC) as a monitoring body, which has

requested all states to report within 90 days regarding the steps taken in national legislations.

According to Roach, SCR 1373 has played an important role in the adoption of hasty
measures in fferent settings, as well as exerting its impact through reporting duties

expected from state parties in compliance with the Resolution. (Roach, 2007: 231)

Notwithstanding the fact the UK was one of the few countries that have ratified the
1999 Internatinal Convention for the Suppression of the Financing of Terrorism prior to the
September 11 events, the government undertook further steps by enactidgtithe
terrorism, Crime and Security Act 20Qhereafter ATCSA). The ATCSA 2001 made
several modificatios to the preceding Terrorism Act 2000, and also brought to the fore a
number of contentious provisions. The Terrorism Act 2000 entailed individuals who are
fengaged in a trade, profession, business

terroi s t fundrai sing and money | aundering,
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imprisonment. Anti-terrorism, Crime and Security Act 208°L Congruous to &curity

Council Resolution1373, ATCSA expanded these controversial reporting duties and added

a general mvision that demands the reporting of any information that an individual deems

as fHeéemateri al assistance in preventing the

terrorism, or in securing the apprehension, prosecution or conviction of another person, in

the United Kingdom, for an offence involving the commission, preparation or instigation of

an act o f terrorismo (Il bid.). Mor eover, n c
considered as a criminal offence. In other words, this provision entailsnitigtduals

become informants,peor t i ng on & s uokotherg, theraby attivedy pdrtaking t i e s

in counterterrorism. Thus, such elevated sense of security stipulates that they either become

part of the security apparatus or be punished foroffu | | i ng t he &édduty to

One striking feature of the Resolution was the clause which called upon the states to
be vigilant regarding border controls, particularly with respect to issues of immigration and
refugee status to make sure it was not beixyjoited by terrorist groups. The Resolution
call s for necessary measures that woul d er
facilitated or participated in the commi ssi
not abused. 0 | ReSaution 1373) In acCardante with this clause, ATCSA
included a provision that allowed nd&fK nationals suspected of being affiliated with
terrorismrelated activities to be indefinitely detained, provided that they cannot be sent back
to their countryof origin or another country. The process of determining and categorizing a
detainee as a Osuspected terroristodé or a o

evidence that is not accessible by the suspect, whose final certification must be tome b

2 http://www.legislation.gov.uk/ukpga/2001/24/contents
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Secretary of State for Home Affairs. (Human Rights Watch, 2008hce the UK
government could not deport neitizens that faced the risk of being tortured in their home
countries i n | ight of i nt ernat i onnddfinitel aw, i
detentiond instead. Unl i ke Ar-delogalbleerighband f t h e
therefore must be upheld by the UK government, who contends that the policy does not
constitute detention since the detainee is free to leave the courtakréBarti, 2005: 144)

Under these circumstances, the only plausit
appeal to the Special Immigration Appeals Commissighereafter SIAC) and be
represented by a special advocafgointed by the court. Noretless, as mentioned above,

the detainee is deprived of the right to access the evidence through their advocate, thereby
lacking any feasible ground to formulate a defense. (Human Rights Watch, 2003) In fact, the

HM Prison Belmarsh in London used to accoodate indefinitely detained suspects without
charge or trial, therefore referred to as t|
had been detained under this provision, 9 of which have been in Belmarsh for more than 3

years without being charged

% The contentious practice of preharged detention in the UK goes back to tAeevention of Terrorism

(Temporary Provision) Act 198#at aimed to address terrorist activities in Northern Ireland, as exemplified

in the weltknown 1988Brogan and other v U&ase brought before the ECtHReTfour individuals who were

detained for being suspected terrorists were held for a period of six to four days in the absence of any judicial
oversight and none has been charged after their release. The ECtHR contended that such an act, albeit the
underlying objective of protecting the community from terrorism, constituted a breach of the principle of
WLINRYLIiySaaQ a RSEAYSIGSR Ay I NGAOES poéoovod ¢KS 9/ (I
that has been applied to many subsequent caddsvertheless, this decision has not been upheld by
Strasbourg in the 199Brannigan and MacBride v Widse, whereby the practice of paharge detention was

justified on the grounds that there was a threat jeopardizin§thd £ A ¥S 2 (PonélKebal. y2018: 50 y d ¢

%SIACis a significant body that is responsible for striking a balance between human rights obligations of the
UK and security risks presented by asylum seekers and immigfalidsving the Strasbourg ruling on the

1996 Chahal v. UK @agSambei et. al. 2009: 357) One contentious issue regarding the operations of SIAC,
inter alia, has been the question whether evidence extracted through the use of torture could be accepted.
Initially, SIAC and the Court of Appeal concurred that suchnrdtion could be received on the condition

that it was obtained by foreign officialgithout the complicity of British authorities. As the question was

referred to the House of Lords, it was unanimously decided that the usage of any information acquired
through torture, with or without the involvement of British officials, was unacceptafitgd.)
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This tendency is a cogent example of the trafiebetween international human
rights norms and national security requirements, where states aim to strike a balance
between the two often to the advantage of the latter. As soon as ATCSA came intihéorce,
government submitted a Derogation Order under the ECHR and ICCPR with respect to the
new provisions it entailed. (Steiner et. al., 2008: 417) The Derogation Order refers to Article
15 (3) of the ECHR and asserts that the government of UK is actingy itscbbligations to
the SCR 1373 by taking necessary steps in o
attacks, including by denying safe haven to those who finance, plan, support or commit
t error i $*t(Deragatiora Oréles, .2@1) Furtherneprthe Order declares that the
context incurred in the aftermath of 9/11 attacks, considering the threat of a possible attack
and the presence of foreign nationals suspected of being affiliated with international
terrorism, the state is in a situation mfblic emergencys delineated in Article 15 (f)
(Ibid.) Hence, consonant with Immigration Act 1971, the Order sustains that the government
has a right to deport individuals on nati on

removal or deportationd (| bi d. )

Being the only European country to invoke indefinite detention that specifically
targets nomationals, the UK has paved the way for the suspension of due process with the
onset of ATCSA 2001Under the state of exceptiothe government hay eat ed a fAsp
devoid of | aw,0 (Agamben, 2003: 50) renderi

Agamben defines as the fde fThigi$asoclearlyéhe of t

rgraay3a GKEG GKS RSNRIFGAZY YdaAalG 685 Ay O02YLX ALyOS 5.
 http://www.legislation.gov.uk/uksi/2001/3644/schedule/1/made

¥ekAa FNIAOES adliSa GKIG (K SDlicRiSagery threatBefiingithe lifddb N A & & A
0KS ylFiA2y®E 69dzNRBLISIY [/ 2y@SydAz2y 2y 1dzyty wAIKGEA0D w
http://www.echr.coe.int/NR/rdonlyres/D5CC24A3C134318B457%5C9014916D7A/0/Convention_ENG.pdf

101



case in the usage of secret evidence to determine thclseneel to be posing a risk to

national security and the positioning of the executive above the law. Yet, what is striking is

that such a decision to overtly violate established rights is not taken unilaterally, but through

the process of compliance withténnational standards imposed by the ECHR. The decision

to issue a derogation order is pivotal in this sense, because the government is appealing to
exceptionalitympelled by the pos®/11 environment while pledging loyalty to human rights

norms on the win |l e, and concomitantly referencing
dutiesd6 as the basis of the derogati on. Hen
the UK government is attempting to frame its derogation from human rights principles on

thel anguage of O0state of exceptioné, thereby

Subsequentlyin 2004 the House of Lordsavemaintained that the derogation was
disproportionate and discriminatory, while pointing ¢t terrorist suspects cansal be
citizens, which poignantly turned out to be the case in the 7/7 London bombings. Following
the 2004 House of L oAahddherd\eSec¢retary ofrState for Honhee ¢ a
Department (2004)the indefinite detention provision was repedbgcdhe Parliament, later
to be repl ac e d®withthe&dvennoPrevertion of Tetrerisrs Act 2005
this landmark case, the appellants rejected the derogation of Article 5 of the Convention in
ATCSA 2001 on the grounds that there was nialiptemergency in the UK that fulfilled the
requirements of being imminent and temporary in nature. In addition, the appellants argued
that sections 21 and 23 were discriminatory on nationality grounds since it applied only for
norntnationals, thereby breking Article 14 of the ECHRhat prohibits discriminatianin

his speech, Lord Hope has elucidated the situation as follows:

% These measures will be further elaborated below.
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€The distinction which the government seeks
British nationals and foreign nationalsises anssue of discrimination. But, as the

distinction is irrational, it goes to the heart of the issue about proportionality also. It

proceeds on the misconception that it is a sufficient answer to tiséaquehether the

derogation isstrictly required that # two groups have different rights in the

immigration context. So they do. But the derogation is from the right to liberty. The right

to liberty is the same for each group. If derogation is not strictly required in the case of

one group, it cannot be stilig required in the case of the other group that presents the

same threat.

(House of Lords, 16 December 2084)

The UK had been the only European country to derogate from Article 5 of the ECHR
within the context of caoterterrorism, notwithstanding Resolution 1271 of the
Parliamentary Assembly of the Council of Europe in January 2002 which clearly asserts that
A[li]l]n their fight against terrorism, Counci
derogationtothe BHuopean convention on Human Rights. 0
421) In a similar vein, the Council of Europe Commissioner for Human Rights Mr. Alvaro
Gil-Robles has elucidated in Opinion 1/2002 that the-9fst conjuncture of an elevated
sense ofnational security is not a valid ground for derogating from the Convention. The
Commissioner went on to indicate that states that have a history of facing terrorism have not
considered it as a necessary measure to derogate, and therefore the decisrbofdahga
UK to derogate from the ECHR needs to be bact
a real and i mminent danger to public safety

Report, 2002)

While the practice of indefinite detention mainly tasgethoncitizens and hence

securitized immigration policies in general, ignulmentbrought back the issue of

% Thefull text of the decision made by the House of Lords can be found at
http://www.publications.parliament.uk/pa/ld200405/Idjudgmt/jd041216/a&others.pdf
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deportation into the political debate. Shami Chakrabarti argues that the right to seek asylum

as anindispensablénternational norm first came tbe recognized in the UK with the 1951
Refugee Convention in the aftermath of Worl
argued that much of our polity and judiciary were first introduced to concepts and analysis

of fundamental human rights via tHe9 5 1 notion of asylum. o (2
Convention prohibits the practice of expulsion in Article 32, except for situations where
national security isnvolved Yet, this Ostate of exception
uphold due process. SindeetUK became a signatory to this Convention, it has served as a

safe haven for refugees and immigrants fleeing oppressive regimes, ranging from the Jewish
refugees to the dédeconomic migrantsdéd from t|
discourse onhe matter has started to take a different turn, as portrayed by -fRensx
Minister Tony Blairés statement that,o [t]h

1951éhas started to show its ageéo (The Guat

More recently, discision revolving around the practice of deportatidvas come to
the fore once again with the case of Abu Qatada, escalating to a point where Prime Minister
David Cameron has come to express the possibility of a temporary withdrawal from the
ECHR. Arriving b the UK as an asylum seekdn 1996, Qatada was first arrested in 2001
for being involved to plot the bombing of Strasbourg Christmas market, and has been known

for his infamous speeches justifying violence against Jews, Muslim converts as well as

¥ Similar to the practice of deportationhé practice okextraditionis also imbued within the nexus oétional
security concerns and human rights obligatioeming into effect in 2003 as a product of the European
Arrest Warrant, the Extradition Act allowed for surrender from the UK territory, provided that the offence in
guestion is criminalized both irriBsh law and in the law of the state seeking extradition, in addition to the
conditionality that the request for extradition is not premised on political bases.more information on this
topic seeExtradition Act 2003

*n 1999 while residing in theK, he has been convicted of terror charges in his native country Jordon.
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praisng 9/11 attacks. Since August 2005, Qatada had been arrested under the immigration
rules while the government tries to find legitimate grounds for his deportation. Finally in
2009, i n a | andmark decision the Law Lords
policy of deporting terrorist suspects, provided that the country of arrival assures the
individual will not be subject to inhuman or degrading treatment and will benefit from the

right to fair trial® (Bindman, 2012) As deportation preparations were iniat ed, Qat ac
appeal to the ECtHR was rejected on the grounds that he did not face torture if he was
removed from the UK and sent to Jortforthereby eliminating the legal obstacles to his
deportation and returning Abu Qatada to the purview of Britmhts. (Travis, 2012) With

the objective of legalizing (and concomitantly justifying) his deportation, in April 2013 the

British government has signed a mutual assistance treaty with Jordon, ensuring that Abu
Qatada will be subject to fair trial and usetarfture evidence will not be permitted. (BBC

News UK, 24 April 2013)

The Abu Qatada incident is a case in point that demonstrates the acts of balancing
and legitimization governments are compelled to undertake in the face of human right
obligations. Theesponsibilities under Human Rights Act 1998 (and thus the ECHR) inhibit
British authorities to simply dispose of an individual deemed a security threat. The power
human rights exert, even in matters pertaining to national security, is demonstrated by Prime
Mi ni ster Cameroné6és proclamation that they mi
officials are compelled to formulate an arrangement in which the deportation is conditional

upon the guarantee of the basic rights of a suspect, thereby seekintyay tha act within

¥ The ECtHR concluded the case by awarding Abu Q&880 compensation.
“° Although in an initial ruling the Coumaintainedthatv | (i I depofiation and detention without tribas
stipulated by antiterrorism laws in the UK has been against human rights principles
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the contours of international principles. As such, this case clearly exemplifies how the
execution of sovereignty in the sense of bestowing security is conditional on the legitimacy

conferred by international norms of appropriate stateduct.

3.3.Counter-terrorism Measures in the Aftermath of 7/7 London Bombings

A different internationalrend regarding countdéerrorismmeasures was invoked in
the aftermath of the London bombings, as Security Council Resolution 1624 came into force
on 14 September 2005 with the strong endorsement of the UK government. The Resolution
firstly ccohe dineitemmest df tdrrorist acts amgpudiating attempts at the
justification or glorification §pologig of terrorist acts that may incite furthert r or i st act
and cal |l ed fpoohibitdy ldw irciteraentets coninot a ferrorist act or acts;
prevent such conduct; deny safe haven to any persons with respect to whom there is credible
and relevant information giving serious reasons for idemsg that they have been guilty of
such ¢ dSecurte Counail Resolution 1624) During the Security Council meeting,
Prime Minister Tony Blair advocated the Resolution claiming that terrorism could only be

eliminated not by sheer acts of condemmati on part of the Council

the poisonous propagandad (quoted in Secur.i
to argue that the Council should seek to el
just their methods, but¢hi r moti vation, their twisted rea:
(Ibid.).

The British government already displayed a tendency towards limiting freedom of
expression and association in relation to terrorism, as in the case of broadcast bans against
the IRA or the provision in the Terrorism Act 2000 that criminalizes inciting terrorism

overseas.Congruently, following 7/7 attackthe Blair government initially put forth a
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proposal that criminalized any s toammissment t h:
preparation or i nstigationéof acts of terroc
close down religious institutions that promote extremism and terrorism. In addition to these
measures, the proposal included a notorious provision thertaed the preharge detention

period to 90 days. The Prime Minister made a public announcement regarding the incidents
and procl ai med: AiLet no one be in doubt. Th
to this country from abroad, don't meddle wattiremism, because if you do, or get engaged

with it, you ar e goThe Guardian6 dugustb08s) k th@same agai I
speech, he also indicated that the governme
courts for their objections to theew countetterrorist measures on the grounds of ECHR

articles, claiming to amend the Human Rights Act 1998 if necessary. (Ibid.)

Yet on 8 November 2005, the proposed law was rejected in the House of Commons,
leading to the first Commons defeat of th@aiBgovernment. The draft bill was also rejected
by the House of Lords twice due to the <col
Eventually, while the 90 days detention period was lowered to 28 days, a sanction against
6encour age me nas inedrporated rumder isecteonmid of Trerrorism Act 2006
despite widespread criticisms not only from civil society actors and the UN, but even Labour
MP s . (The Guardian, 19 January 2009) This p
likely to be inderstood by some or all of the members of the public to whom it is published
as a direct or indirect encouragement or other inducement to them to the commission,
preparation or instigation of “a(TetrasismoAtt t er r c

2006) The nature of a statement that falls within the purview of this provision involves those

4 http://www.legislation.gov.uk/ukpga/2006/11/contents
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t hat Aéglorifies the commission or prepar a
generally) of such acts or offences; and is a statement from which those nherhkee

public could reasonably be expected to infer that what is being glorified is being glorified as
conduct t hat should be emulated by them in
provision aims to el i minacatons@ideantemet activilies s p e e
that are deemed as promoting terrorism. One salient feature of the section is that whether
any individual is actually O6encouragedd or

to be irrelevant.

The second clause dite  Act goes on to criminalize 't
publication, including its distribution and circulation, as well as the conduct of giving,
selling or lending such publication. Other conduct that fall within the purview of this
provisionincude Aprovid[ing] a service to others t
or look at such a publication, or to acquire it by means of a gift, sale or loan; transmit[ing]
the contents of such a publication electronically; or have such a publicatidms
possessiono with the aim of conducting the
Under such circumstances, the individual might be found directly or indirectly encouraging
terrorist acts. Cram (2007) argues that this clause in particular rmghe en substantial
media restrictions, those that are more extensive than the 1988 and 1994 broadcast bans
imposed by both the Irish and British governments regardin&itive Fieninterviews. He
contends that whil e denyriomstista tommod stratggy, ¢he o f
previous bans did not prevent the broadcasters from publishing such news, but simply forbid
them from using the exact wording of the memberSioh Fien Hence, it was a narrowly

circumscribed provision which was congige by the European Commission of Human
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Ri ght s as proportionate. On the cebased ar vy,
measur eo,; i n other words, It al so encompass
news and therefore entails a much broadestriction, in the absence of @t hr e a't of

i mmedi ate violenceo. (Cr am, 2007: 345)

The underlying mentality in Terrorism Act 2006 is the perception that the British
gover nment has been so far 60softd on extre
suggested that the government was already wary of the recruitment of young individuals for
jihad within UK borders, yet it was believed that these individuals were to target countries
overseas instead of the UK, a belief that was poignantly invalidated heitid/7 London
bombings. (Marchand, 2010) Compared to lIrish terrorism, the new type of threat was
claimed by government officials to instiagat
about political change but merely to cause mass killings triggeyeshtved. (Marchand,

2010: 141; Loader, 2007: 35) In the international context, in addition to the UN Security
Council Resolution 1624 another source for Terrorism Act 2006 has be&otimeil of

Europe Convention on the Prevention of Terrori@ECPT) tlat came into force May

2005. The Convention demanded member states
provocation to commit a terrorist offensed.
of Terrorism, 2005) However, the requirement foundCEBCPT that the incitement be
intentional and create an actual danger was not reflected in the Terrorism Act 2006, which
criminalizes Oreckless6 incitement instead
Human Rights Commission has voiced its conaarer this particular provision, indicating

that fAa person can commit the offence even

public to be directly or indirectly encouraged by his or her statement to commit acts of
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terrorism, but where his or heagtment was understood by some members of the public as

encouragement to commit such acts. o (UN Hum:

The provision fighting the O6encour agemen
official counterterrorism strategy adopted the government in 2011, known @ONTEST
that is comprised of 4 areas of work, namalysue(to stop terrorist attacksprevent(stop
people from becoming a terrorist or supporting terrorigmtect (to strengthen protection
against a possible attaclprepare (to mitigate the impact of an attack). Concurrent to the
undertones of Terrorism Act 2006, the second working area erfBitkacentdeals with the
ideological challenge posed by terrorism, thereby endeavoring to stop individuals from
being drawninto extremist networks and preventing the radicalization of groups. In this
respect, it is indicated that the government works with local authorities to provide help and
assistance to people in order to stop them from joining radical groups. It iscldatehis
strategy does not seek to undermine freedom of speech, yet it purports to challenge radical
ideas that are conducive to terrorist inclinations through open debate. (CONTEST,2011: 9
10) In particular, Prevent includes policies such as prevgntiii a pol ogi st s for t
extremismo from travelling to the UK, fundi
eliminating online content that is against aetirorism laws, cooperating with civil society
organizations to offer an alternaticeut | ook t o #Avul MfdHomdOffcte t ar g e

UK, 2011)

Interestingly, in 2011 natiewide student protests against education cuts, the
Prevent programme of the Counterrorism Command became actively involved in hunting

down Oext r e rapodechfhat anl officemfrars the Prevent programme contacted

42 https://www.gov.uk/government/policies/protectinghe-uk-againstterrorism/supportingpages/prevent
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universities in London and asked for intelligence regarding the students protesting. An e
mail sent by the officer has requested that
alofust o anticipate possible demonstrations or
& Vasagar, 2011) The president of the National Student Union Aaron Porter has responded

to this event, underlining the disturbing fact that even student protests are mdiedhhy

counterterrorism measures. (BBC News, 17 January 2011)

On the whole, Terrorism Act 2006 has not only introduced problematic provisions
that sit oddly with the freedom of expression, but when coupled with active counter
terrorism strategies likecCONTEST it jeopardizes any form of opposition deemed as
6extremed or o6radical 6. Particularly with r
6indirect encouragement 6 and 6ot her i nduce
criminalization of peacel expressions of radical or unpopular views, as was the case in the
arrest and imprisonment of a number of Muslim protestors. (Article 19, ZRi08)ng
outside the Danish Embassy to protest the cartoon incident which satirized prophet
Muhammed, four indiiduals were sentenced to a highly disproportionate term of six years
for encouraging murder and terrorism through offensive slogans (BBC News, 2007). This
new legislation has not only rendered the Muslim minority living in the UK as potential
0 s u s pSlestrsed. al.( 2011) but also other forms of opposition and protest, while its
implementation through security forces have operated in a way where various groups risk

being subsumed under the overarching categolt

Taken together, this fitcal constellation constitutes securitizing moves defined

by Buzan et. al. (1998), whereby the government restricts the enjoyment of certain rights by
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evoking a sense of emergency and pressing danger not only in material terms, but also as an

ideato n a | threat agai nst a certain worldview.
and the 6di ssemination of terrorist publ i ca
expression and the | abeling of regoyexteqdmg de e me

the purview of ¢ Adimicaset laytBezancet. al. €1298jEgan issua 0 .
area is securitized it moves beyond the functioning of normal politics, and in this case
minority religious beliefs and worldviews have been drawden the remit of security.
Nonetheless,his was not automatically the case for Terrorism Act 2006 as mentioned
above, since the legislation was subject to both domestic and international criticism (even
from within the Labor Party), so much so that amlie@amore draconian version was
repealed and reformedn the face of reverberating security narratisgéch challenges
illustrates theongoingauthority of established human rights norewen innational security

matters

Two years later in 28 November @&) the Counterterrorism Act 2008acquired
Royal Assent after a period of pupgng politics amongst the chambers and joined its
predecessors in introducing new aamttons provisions. The Act aime boost the

government 6s p o we rroughprodoseddndngesiapast er r or i sm t h

1 a provision to allow the preharge detention of terrorist suspects to be extended from 28 days
to 42 days in certain circumstantes

1 changes to enable the pastarge questioning of terrorist suspects and the drawing efselv
inferences from silence

1 enhanced sentencing of offenders who commit offences with a terrorist connection
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1 provision for inquests and inquiries to be heard without a jury.
(Counterterrorism Act 2008

In addition to the abovem#aned changes, the Act also expands the authority to gather and
share information as a counterrorism measure, along with modifying the law on asset
freezing. Furthermore, section 76 of the Act criminalizes extracting or attempting to extract
information about a member of the armed forces, the intelligence services, or a police
officer, if there is a likelihood of such information being used for terrorist activities. (Ibid.)
Anyone found guilty faces up to ten years imprisonment and an unlimited fevea A
response to this Act in February 2009, a mass protest was held outside of Scotland Yard by
journalists who were concerned that the provision would work as a pretext for the police to
threaten journalists taking photographs of their activities. (Bo0@9)2 The law was
nonetheless endorsed by Gordon Brown, who has reiterated the right of the police to restrict
taking photography in public places and added that the law applies to anybody else, not just

reporters. (Brown quoted in Laurent, 2009)

Althought he ¢l ause pertaining to secret coro
proposal to extend the ptaal detention period to 42 days was modified into a temporary
provision to be held in reserve if the parliament deemed it necessary, the Act was passed
foll owing much heated debate in both Chamb
granted to the parliament, the right to sil
guestioningd are also seriously itpentdled by
broadening postharge questioning and drawing adverse inferences from failing to mention
facts that are later used in court. These measures by and large undermine the principle of due

process,as the sovereign invokes a sense of imminent thieanational security and

4 http://services.parliament.uk/bills/200708/counterterrorism.html
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exempts itself from public scrutiny or democratic accountability. This tendency was evinced

by Home Office Security Minister Tony McNul
that Britain coul d fsageadayfi(queted indhe Guandiare 20098)/ 1 1 s ¢
Sami Chakrabart. has comment ed on t he bi l
evidenceémakes embarrassing reading for al/l
worl d. o (quoted i n wisedmr@styantedatianal rele@sédtadeport L i k
on the bill, conceiving it not only as a O0m
of earlier Acts, but to the contrary as a step towards entrenching such policies. (Amnesty
International, 2008: 1Thus, what is remarkable about CourtErorism ACT 2008 is that

the provisions it introduces is a normalization of exceptional measures, fortified by the idea

that security is constantly under threat.

3.4.New Provisions, Old Practices: Accounting fotost Liberties
One of the recent legislatiepertaining to counteterrorism has been thierrorism

Prevention and Investigations Measures Act 2014 a t purports to bring
protect the puf(Tarrerisnf Rrewantion and Insgations Measures Act

2011) As put by the Home Secretary Theresa May in the Ministerial Foreword, while
nati onal security is the primary duty of
imbalance that has developed between the State's security pamersivil liberties,
restoring those | iberties wherever possi bl e
(HM Government, 2011) This Act foresees the annulment of Prevention of Terrorism Act

2005, along with the controversial control orders that @reet replaced by what has been

termed asTerrorism Prevention and Investigation Measuréhereafter TPIMs).The

*® http://ww.legislation.gov.uk/ukpga/2011/23/enacted
“® https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/97972/revidimdings
and-rec.pdf
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Prevention of Terrorism Act 2005 had involved extensive control orders including both
citizens and nodtitizens suspected of terroglated affiiations that debilitated rights to
liberty under Article 5 of the ECHR. (Ibid.: 240) The control orders were intended to apply
in the absence of sufficient evidence to undertake criminal prosecution, involving measures
such as forced relocation, electionagging, limited house arrest, curfews, restrictions in
occupation, association and communications. (Steiner et. al., 2008R¥%86r, 201) In

fact, control orders were first introduced as an alternative tohmege detention of terrorist
suspectsn Belmarsh prison, following a House of Lords ruling against the practice of

indefinite detention of nonationals. (House of Lords, 2004)

While the new Act aims to account for those rights and liberties sidestepped in the
fight against terrorism, ithasesben cr i ti ci zed for simply O6rena
more restricted scope. The changes include the powers of the Secretary of State in imposing
control orders, which have been somewhat restricted through alterations such as the
abolishment of unda bans on internet and phone access, along with excessive restrictions

on association with others. The implementation of TPIMs will be ensued if the Home

Secretary O6reasonably believesd they are ne
the Bdakbheosuspiciond for control order s. Ar
practice of o6exclusioné in which individual

airports, mosques, or railways. The TPIMs substantially restricts exclusion resgasnd
introduces a more limited scope to those enforced by control ordlersorism Prevention
and Investigation Measures Act 2Q1Although the TPIMs are subject to a two year
limitation, the period can be extended for an indefinite amount of tithe tfhome secretary

considers the individual in question still poses a threat to national security. The major
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problem with TPIMs, as was the case for control ordensités alia, the circumvention of

due process. Control orders had condoned the pretteguié criminal due process in favor

of security measures predicated on O6suspici
remains intact with the TPIMs according to Ryder. (Ryder, 2011) Thus, notwithstanding the

fact that the government exhibiés stance against control orders, it nonetheless endorses
problematic measures as the only guaranteed way of containing a threat when there is

insufficient evidence to prosecute a person.

As a result, TPIMs fail to address the most fundamental problem niemniin
previous antterrorism legislations, namely the fact that terrorist suspects are dealt outside
criminal law and thus unable to enjoy their basic rights. While the underlying reason of the
control orders was to replace the practice of indefiniteerdmn, they sustained the
deprivation of those individuals deemed as
of charging and prosecuting these individuals, control orders provided the grounds for
treating them as possible security risks to detained, in the absence of any clear evidence
for their crimes. That being said, as controversial provisions become subject to both
domestic and international criticism, they threaten the legitimacy of the government due to
their negation of establishedghts and freedoms, and are therefore replaced by newer,
ostensibly less controversial ones. Although most of the powers bestowed by previous
legislation are passed on in these new laws under a different banner, the fact that
governments cannot hold ondecurity measures that are blatantly against human rights, or
that they opt not to be affiliated with earlier controversial policies is an important aspect of

the evolving counteterrorism prevalent in the UK.
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An important recent development has been ¢hactment of theProtection of
Freedoms Act 2012marking a significant step towards protecting civil liberties and
reducing the power of the government to int
bringing new limits to counteterrorism stratgies. According to the new arrangements,
fingerprints and DNA profiles of individual:
based on mi s"tFartkeentore,ithd Aab urgeg tlye . Sécretary of State to introduce
a 6code of ppled i CCTY eisage twhile equiring the judicial approval for
disclosing communications datanother important alteration in countrrorism measures
has been the reduction in the 28 day-gitarge detention period for terrorist suspects to a
maximum of 14 days. (Protection of Freedoms Act 2012) Within this framework, the
Regulation on Investigatory Powers Act 2000 (hereafter, RIPA) that dealt with issues of
national security in communications and information technology has also been amended.
RIPA first came to force in 2000 as a courtmrorism policy that regulates the execution of
covert techniques by the police or government officials in acquiring private information.
(Home Office UK, 2013) With the onset of the Protection of Freedoms Act 20&2, th
employment of RIPA by local authorities came under the condition of obtaining judicial
approval from a magistrate for using covert technigues, while the application for lower

offence$® has been terminated altogether. (lbid.)

One of the most important ahges the Protection of Freedoms Act 2012 has
introduced is abolishment of the controversial section 44 of Terrorism Act 2000 pertaining
to stop and search powers of the police. This practice has been condemned due to the

suspect stereotyping it has engeradl, in addition to the targeting of peaceful protestors.

" http://www.legislation.gov.uk/ukpga/2012/9/contents/enacted
“8 Lower than six month of custody.
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(Liberty, n.d.) It has been indicated that between 2009 and 2010, among the 101,248 section
44 searchers, none led to an arrest related to terrorism. (Vallee, 2012) In th&i@ho

and Quintonv. UK case, the Strasbourg Court had maintained that the stop and search
powers were too broad and violated right to private life. This decision was materialized in
the Protection of Freedoms Act which albeit retaining the practice, restricted its stdupe wi
the purview of a 6code of practicebo. Wi t h
and search powers in a certain location if he reckons there is reasonable suspicion.

(Protection of Freedoms Act 2012)

On the whole, while the Protection Bfeedoms Act invokes a language of rights and
liberties, it attempts to retain former contentious practices within a limited scope. Once
again, a similar process can be observed in this recent development. As the infamous
practice of section 44 came underavy criticism both on the level of civil society and also
by international institutions such as the Strasbourg Court, the government felt impelled to
distance itself from contentious policies that are deemed as violating fundamental rights and
liberties In response, a new Act that accentuates such norms are passed, which restrict the
scope of earlier practices whilst concurrently normalizing and keeping them intact. As a
result, exceptional measures becamgrained and normalized in legislature as praive

practices.

3.5.Conclusion
In the UK context, neither the plea for security nor that of freedom is an easy path.

While being the home of liberal rights and freedoms, the country accommodates some of the

most controversial countéerrorism measusethat can be found in a liberal democracy. Yet,

unli ke the previous experiencafwitrimi hBA, twh]
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driven by the incentive of o6énational l i ber a
international politts, the new religioustp r i ent ed terrorism-is C O
threateningd since they operate outside th
proclaimed in the Foreword of tidational Security Strategy 20,18ew forms of terrorism

andterrost groups are identified as the fAmost p
seek nto kil as manyécitizens as possible

(The National Security Strategy, 2010: 3).

In response to these perceptions, thiesequent countegerrorism legislation have
exhibited characteristictdfe ngagi ng with d&édan enemyd deemed
strategicallywilling to manipulatethe assets of a democratic country. One inclination is to
contain and strictly mant or t he actions of O&6foreignd el e
simply dispose of, through measures such as indefinite detention, control orders, and more
recently TPIMsThis lineage of counteterrorism measures demonstrates tisadigersity is
beingperceived as a threat, difference is thereby contained (Blaney & Inayatullah, 2000).
Another characteristic is the extensive powers conferred to the security forces within the
aegis of counteterrorism, which together with a vague and overbroad definitd
terrorism result in excessive employment of such powers upon any form of political
opposition that is reckoned as radical or extreme. This is also the case for provisions that
infringe the freedom of expression, as their implementation also influémedszedom of
demonstration. In the face of perceived security threats, the governments endeavor to
securitize areas of social and political life, to exempt themselves from the requirements of
international normsOnce an issuarea is deemed as a segurssueper se state officials

evoking a sense of emergency can legitimately employ the right to use extraordinary
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measures in overcoming such threats (Buzan et. al. 1988)ce, by invoking
exceptionalismpractices that are tantamount to the suspensidaw are introducedand
eventuallynormalized in the legislature, in the face of the ubiquitous threat posed by

6extremi smo.

Nonetheless, while the ongoing modifications to coutd@gonrism measures are
products ofthe experiences and perceptions e@frrbrism, there is anothetiscernible
dynamic at play, namely the pressure exerted by human rights principles. Particularly with
the enforcement of the Human Rights Act of 1998, the UK government has been more
susceptible to complying with such norms,otlgh the operations of both domestic (i.e.
Joint Committee of Human Rights) and international (i.e. ECtHR) institutions.
Consequently, while pursuing security policies, the government is under the obligation of
balancing such concerns aasvis rights andliberties, in order to present its conduct as
legitimate to its constituents and the international communityaippart of. As indicated by
Ri sse and Sikkink (1999), human rights norm
determining the codes f 6ci vi | iThe idclinatient of oharging. contentious
practices, while trying to hold on to most of the content under a different banner is an
example of this tradeff UK government has been engaging wilts such the UK case
demonstrates howven in the area of national security, state conduct is circumscribed by
human rights normswhich havecome to constitute one of thHmstionsof legitimizing
6sover ei ¢Smit, 2a1) Th&efares in the context of courtierrorism these two
concers have come to transform a convendibnnderstanding of sovereignty, whetate
actors endeavadio pave way for greater security powensyilst ultimately being boundto

justify and balance their policies in accordance with established norms.
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Human Rights Act 1998

Terrorism Act 2000

Anti-terrorism, Crime
and Security Act 2001

Prevention of Terrorism
Act 2005

9 November 1998 (came
into force on 2 October
2000)

20 July 2000

19 November 2001

11 March 2005
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-Requires all UK
legislation to be in line
with ECHR

-Makes it unlawful for
public authorities to act
incompatible with
ECHR

-Foresees the
establishment of an
independent Joint
Human Rights
Committee

-Introduction of stop
and search powers (in
the absence of a
reasonable suspicion)

-response to 9/11 attacks
and Resolution 1373
-introduction of
indefinite detention of
non-nationals

-introduction of control
powers that replace
indefinite detention

Enhances the purview
of the ECHR in the

British legal system

-Expanding the power
of the police

-highly inclusive
definition of terrorism

-securitization of
immigration
-important balancing
move=> cannot deport,
instead chosing to
detain

-limiting the purview of
security powers under
human rights
obligations



Terrorism Act 2006

Counter-terrorism Act
2008

Terrorism Prevention
and Investigations
Measures Act 2011

Protection of
Freedoms Act 2012

30 March 2006

26 November 2008

14 December 2011

1 May 2012

-response to 7/7 London
bombings

-aims to eliminate
‘terrorist speech’
including publications
and internet activities

-criminalizes extracting
information about a
member of the armed
forces, the intelligence
services, ora police
officer

-drawing adverse
inferences from silence
in questioning

-to bring a new regime to
protect the public from
terrorism.

-to “correct the
imbalance between civil
liberties and security
powers”

-annulment of control

powers=> introduction of
TPIMs

-code of practice for
CCTV usage

-reducing the pre-charge
detention period to 14
days

-abolishing the stop and
search powers

-reconigition on part of
the UK that this new
type of terrorism
signifies ‘change of rules’
-jeopardizes any form of
opposition deemed as

‘ ’ [ . ’
extreme’ or ‘radical

-concern that the
provision can work as a
pretext for security forces
to threaten journalists
-the latter provision is
an impediment to due
process

-an example of a
tendency to rename
controversial provisions
under a different banner
-signifying a concern
over legitimacy

-still suspects are dealt
outside of criminal law

-restricting controversial
emergency powers, yet
retaining some under a
limited scope

Table5. Development of Countéerrorism and Human Rights Policies in the UK



Chapter 4. Breaking with the Dark Past? Security Policies and the Status of Human
Rights in Turkey

In Turkey, human rights principles have never acquiredjaeniground either in the
minds of the people or the policy makers. The balance between security concerns and human
rights norms in the Turkish political cul tu
exceptionbé, 0 e me réxteaodingry powets granted to the goyernraemtd
and security forces have been common practices since the establishment of the Republic.
This tendency has been blatantly illustrated in three consecutive military coups in 1960,
1971, and 1980, as well as the feexdashes that took place between the security forces and
thePartiya Karkerin Kurdistarn(hereafterPKK) throughout the 1990s, marking some of the
mo s t atrocious human r i g fi.t Hencea Bunkeye fsas riotn Tur
habitualized upholdinfqundanental rights and freedoms to start with as was the case with
the United Kingdom, or most of its counterparts in Europe for that matter. Yet this legacy
gives way to an interesting comparison in the #9%1 context. As the primacy of human
rights have baeoverridden by security concerns in the p&/dtl context in many Western

countries, a reverse process was taking place in Turkey, with the adoption of dlg@iEU

While the aftermath of 9/11 has been a turning point in instigating draconian
counterterrorism measures in Western liberal democracies, first and foremost the US and
the UK, during the same period Turkey has been undergoing a thorough democratic reform
process in order to fulfill the Copenhagen criteria. Nonetheless, the internationalr-counte
terrorism trends coupled with domestic cri

ultimately laid the grounds for the Turkish government to reverse such democratizing

**Throughout the 1990s, human rights situation was plagued by the widespread practices of torture and
disappearances. For more information see Helsinki Watc@3)19
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attempts. As such, the case of Turkey provides interesting insights for theo$ttiuky

tension between human rights principles and national security concerns, since it inhabits
various dynamics at work, such as the impact of the EU accession process and
democratization, as well as the traditional role of the military and the preeadémational
security. The aim of this secti omembsershipi r st
bid and its impact on the balance between human rights and national séclioityed by

an account of the evolving nature of cousterorism meases in the country.

4.1.Human Rights in Turkey and the EU-accession process
Turkeybdéds quest in taking part in the Eur

and has proceeded in an uneasy path. The negotiations to become a member of the European
Common market were launched in 1959, and continued with the 1963 Ankara Association
Agreement, leading to the application for full membership in 1987. Moreover, Turkey
became the member of the Council of Europe in 1949 and ratified the European Convention
on Human Rights in 1954. Following a long and oscillatory period, the 1999 Helsinki
Summit marked a turning point in Turk&U relation as Turkey acquired candidacy with

the withdrawal of the Greek veto. (MuftiHBac, 2000: 2423) After the European

Counc | 6s announcement in 2002, which decl arec
without delay if Turkey succeeds in fulfilling the Copenhagen Criteria, a process of intense
political and legal reforms started to take place. Eventually, as the n&logeents were

found to be satisfactory by the European Council, full accession negotiations have been
initiated on 3 October 2005 despite a clause that states the outcome is-anageiprocess

which cannot be guaranteed in advance. (General AffairEatetnal Relations Council,

2005)
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EUGOs enl argement process encapsul ates a
of open market economy in the rest of Europe, which is expected to culminate in economic
and political integration. (MuftuleBac, 2008201-207) The Copenhagen Criteria have been
formulated during the European Council meeting in 1993, to serve as the yardstick for
evaluating a countryods eligibility for memb
its competence in the stability @s institutions that guarantee democracy, the rule of law,
human rights, respect for minorities and the adoption o&&dlis along with a functioning
market economy. (Parslow 2007: 3) The political dimension of the Copenhagen criteria has
beenapressng i ssue in Turkeyods membership bid a
Among the critical issues that have been voiced on this matter the institutionalization and
implementation of human rights, role of the military in politics, transparency giubkc
sector, and the Kurdish question come to th
EU standards after the 1999 Helsinki Summit came into existence with the 2001 National
Programme for the Adoption of the Acquis (Avrupa Birligi Muktesebatldstleniimesine
lliskin Turkiye Ulusal Programi), which covers a wide range of issues aiming to fulfill
institutional, financial, and political criteria for membership in the EU. (Parslow 208Y: 2
Since 2001 numerous reforms have been made with regasd®road spectrum of soeio
political issues, namely those pertaining to freedom of thought and expression, freedom of
association, gender equality, minority rights, recognition ofstqgemacyof international
human rights laws and diminishing the naitig clout over politics. (Benhabib & Isiksel

2006: 224226; Kalaycioglu 2003: 10)

The EU accession process and the concomitant legal reforms that were passed in

order to comply with the Copenhagen criteria has been an important political stimulus in
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Turkeyfor bringing about a rightbased understanding. According to MuftéBac (2005),

both the prospect of membership and the established institutional ties have been decisive in

|l aying the necessary grounds for dhberdii ncr ec
democracy in Turkey since 1999,0 and have
further democratization greater bargaining power. (2005: 17) With the aim of fulfilling the
objectives under the adoption of taguis between 2001 and 2003, amber of important
Constitutional reforms have been passed leading to significant steps such as the abolishment

of death penalty with the adoption of Protocol 6 and 13 of the ECHR to be converted to life
sentences, and the authorization of broadcastirghier languages. (Turkiye Cumhuriyeti
Avrupa Birlifji B package in&lanéary 20403 idtroduced dujastménts to

the Penal Code regarding the punishment of torture with the adoption of a measure that
prevents torture cases being converted imonetary fines. In a similar vein, in order to

prevent occurrences of torture incidents a new clause has been inserted to the Civil Servants
Law, whereby ECtHR rulings against Turkey due to torture and mistreatment cases will be
claimed from the perpettors. (Ibid.) In 2005, the government signed the Optional Protocol

of the UN Convention Against Torture and Other Cruel, Inhuman, Degrading Treatment of
Punishment which was yet to be ratified six years later in 2011 (Optional Protocol to the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Puni shment, 2002). All these developments h;

tortured campaign promoted by the gover nment

One of the most groundbreaking amendments to tmstation came about during
the coalition government in 2001, bringing important modifications with respect to rights

and freedoms. Firstly, the 2001 amendment foresaw that Article 13 delineating general
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grounds for restricting fundamental rights and tiles, such as national security, the
indivisible integrity of the State, the principle of sovereigmublic order and public

morality was repealed. This Article was replaced by a provision which stipulates that

A[ f] undament al r i gréstricted anty dy ldwiand esalety ioretlse basia 9f b e

the reasons stated in the relevant articles of the Constitution without impinging upon their

essence. These restrictions shall not conflict with the letter and spirit of the Constitution, the

requirementsof democratic social order and the secular Republic, and the principle of

proportionality.o (Constitution of the Repu

that instead of serving as a restrictive clause, Article 13 was transformed into a protectiv

clause. (Ozbudun, 2007) The change of mentality that underscores this ostensibly simple

modification in Article 13 of the Constitution is actually a significant one. It is the
manifestation of a wider process, whereby the primacy of national securitgrosnhas

been challenged by principles such as rule of law and fundamental rights.

Li kewi s e, Article 14 that addressed t

was modified to be more in line with Article 17 of the ECHR. While conditions that

he

congitute an abuse were reduced, the new article acknowledges that such abuses can be

inflicted not only by individuals but also by the State. Whilst the older version stipulated

t hat Anone of the rights and | i bt#the ailms i

of épl acing the government of the State und

people, or establishing the hegemony of one social class over others, or creating

di scrimination on the basis of Vesiogsiaey e ,
Al n] o provision in the Constitution shal

State or individuals to destroy the fundamental rights and liberties embodied in the
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Constitution or to engage in an activity with the aim of restigcthem more extensively
than is stated in the Constitution. o (Const
there is a dramatic shift in the understanding that undergirds this Article, from a presumption
that rights and liberties are susceptilideabuse by citizens against societal order, to one
which accentuates th@dispensableole of human rights norms. Similarly, the piréal
detention period as indicated in Article 19 was reduced to 4 ttays 15 daysfor
collectivdy committed crimes nawithstanding the condition that the period might be
extended under state of emergency, martial law and war. An additional clause was added to
this article, which states that individuals who suffer due to unlawful detention or arrest shall
be compensatedylthe State. (Ibid.) Interestingly, these developments were taking place
whilst the UK was passing the notorious indefinite detention fornadionals provision the

same year, with the advent @nti-Terrorism, Crime, and Security Act 2008uch
modificaions have heralded the move towards establishing a tigistsd understanding to

Turkish legal framework and an enhanced understanding of the rule of law in general.

Within the democratization impetus provided by the EU accession process, the laws
pertahing to counteterrorism have also undergone some important transformation. In July
2003 with the 8 and " harmonization package, Article 7 of the 1991 ARgirror Law was
amended so that the crime of making propaganda for a terrorist organizatioeswiased
within the contours of fadvocating the use ¢
Fight Against Terrorism, Law no. 37£3ince one of the most salient problems in-anti
terror laws are the overbroad definition of crimes, this narrgwand refining of the

provision bears important results, particularly with respect to its implementation. Moreover,

%0 http://www.justice.gov.tr/basiclaws/Law_on_Figh.pdf
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Article 8 of the AntiT er r or Law that penalized dAwritter
demonstrations and marches aiming to disrupt the wiitiie Republic of Turkey with its

l and and nationo has been repealed altogeth
steps taken during this period in eliminating obstacles to the freedom of thought and
expression, since this provision has giweay to agreatnumber of political prisoners

throughout the years.

Finally in 2004, the amendment of Article 90 of the 1982 Constitution has
culminated in thesupremacyof international human rights conventions ratified by Turkey.
In other words, this mavensured that Turkish jurists will need to abide by international law
in cases when there is a clash with the domestic law (Benhabib & Isiksel 2006 1224,
and 8" harmonization packages established the grounds whereby ECtHR rulings finding
Turkeyin violation of the Convention can constitute a basis for a renewal of the trial in civil,
criminal, and administrative courts. It was first in 1987, that Turkey recognized that right to
individual application to the ECtHR and subsequently in 1989 theirgngudicial
competence of this international institutibrHence, these last developments marked the
institutionalizati on Otherfabtskepsdnsestablishing oumant y i |
rights principles in the legal framework took place dgrthe accession process including
the ratification of the International Covenant on Civil and Political Rights as well as the
International Covenant on Economic, Social, and Cultural Rights in 2008it with a
number of reservations concerning the rightavomen and minority groups. (Muftul&ac,

2005: 25)

* During this periogdboth the European convention for the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment, and the UN Convention Against Torture and Other Cruel, Inhubegrading
Treatment or Punishment weraso signed.
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Since the granting of Eldandidacy, Turkey has established a number of
mechanisms and bodies for monitoritige human rights situation in the country. First in
2001, Human Rights Presidency was set ngen the aegis of the Prime Ministry, with the
aim of monitoring the implementation of human rights principles and the alignment of
national legislation with that of international covenants. Likewise, in line with UN Paris
Principles and the 2010 revisionsade to the Turkish Constitution, a law was passed in
2012 for the onset of a national human r i gh
Office), also known as the Public Monitoring Institutiokamu Denetleme Kurunmu
(Republic of Turkey Ministry bForeign Affairs, 2011) As depicted in the Law number
6328, the task of the Ombudsman is to, A é e
natural and legal persons regarding functioning of the administration in the framework of
characteristics of the Tudfh Republic set out in the Constitution and all kinds of acts,
transactions, attitude and behaviors of the administration in the light of justice, respect for
human rights and rule of | aw and to make r e
Law on Onbudsman, 2012ZJhe first Ombudsman to be elected in 27 November 2012 was
Me hmet Ni hat ¥merojl u, an outcome that <caus
judge in the Court of Cassation upholding the contentious decision of convicting Hrant Dink
for Oi ns iinteisasmehianrjdurnaisivho was later assassinat¢Bianet, 28

November 2012)

Regarding human rights mechanisms, two additional national bodies come to the
fore, namely the Human Rights High Council and the Human Rights Inquiry Commission.
The former was established as part of the Council of Ministers and is headed by the Deputy

Prime Minister responsible for human rights. Its main task is to consider the reports
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submitted by the Human Rights Advisory Council, consisting of governmental officils an

NGO members for the purpose of presenting recommendations to the Government.
Nonetheless, the Advisory Council became by and large inactive due to the prosecution of

the head of the organization and others members for a report they had released im 2005 o

the situation of minorities in Turkeylthough later acquitted, members of this body were
accused of O6insulting Turkfsbobssé aanteddand
(¥nderoj !l u, 2006 ; The Observatory for the F
23) This incident vindicated that the body cannot operate independently; therefore, many
human rights groups refused to cooperate with the sadyiCouncil. Concurrently, regional

Human Rights Boards were set up that worked in cooperation with this higher body
composed of the undersecretaries of the Prime Ministry, the Ministry of Foreign Affairs,
Ministry of Justice, Ministry of Interior, Minisy of National Education, and Ministry of

Health. On the other hand, the Human Rights Inquiry Commission is a parliamentary
monitoring mechanism and the first national body on human rights to be found in 1990.
(Tarkiye Buyuk Millet Meclisi, n.d.) Its respsibilities range from inspecting the human

rights situations in detention centers and prisons to sustaining dialogue with NGOs.

(Republic of Turkey Ministry of Foreign Affairs, 2011)

Although the election of the first Ombudsman and the incident regattténgeport
prepared by the Advisory Council on Human Rights indicate that a -fgsid
understanding has not yet been habitualized and embeddedTinriigh political culture,
the EU bid has nonetheless offered a significant impetus for initiatinghareaedented
process of democratization and institutionalization of rights and freedoms. Particularly in the

period leading to the opening of negotiation talks, Turkish officials have pushed forward in
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order to fulfill the standards entailed by the Cop@emacriteria, which in turn embedded

the conception of international norms and principles in some of the primary laws, first and
foremost the Turkish Constitution. This period has marked a transformation in the long
instituted (im)balance between natiosakurity concerns vi&gvis rights and freedoms that
traditionally worked to prioritize the former. With the onset of the aforementioned reforms,
democratic norms and human rights principles started to acquire a more favorable ground in

the Turkish context

Hence, the accession process of Turkey is a clear example of how the recognition of
a state actor in the international communitypredicatedon its standingwith respect to
international norms that underwrite appropriate state conduct. As suggedstathbsnore
and Sikkink (1998), increasing number of states start recognizing the newly emergent norms
due to a concern over legitimacy as well as international and domestic reputation. (1998:
255-258) The Turkish case illustrates how the principle of hurngis is a pivotal part of
such international letimacy, which in turnfavorsthegov er nment 6 s domest i «
well. Human rightdas beertonstrued as inimical tstatehoodsince it entailed intervention
in domestic affairs, however, in contempgravorld politics, the concept has come to
constitute one of the maipillars of sovereignty(ReusSmith, 2001). This is due to the
legitimacy conferred by the concept, which migldoyield material benefits, membership
to the EU being a case in pointhds, the legal reforms within the purview of the EU
accession process have been essential in mitigating the prevalence of the national security
and highlighting rights and liberties. The legitimacy and internatistaaldingconferred by
human rights prinples are exemplified in an interview with the Turkish Foreign Minister

Ah met Davutoj !l u, who has proudly <c¢cl ai med th
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around the world in the aftermath of 9/11, Turkey has been the only country to proceed in
theoppsi te direction and strengthen rights al
February 2004). One of the most important manifestations of thecééssion process and

the demaratization packages introduced has been the changing role of the Barki

military, which is explicated in the following section.

4.2.The Changing Role of the Military in Turkish Politics
The military has historically enjoyed a preponderant position in Turkish politics, as

the vanguards of t he-poRepcuisbl gwar dSuvmecnhs hap o6 6 a 'l
numerous military coups in the history of Turkey, and has undermined the legitimacy of
democratically elected governments. Yet, instead of establishing a direct involvement in
politics, which is not only deemed inimicad the principal of democracy but also to its
internal Oprofessional cohesi ond, t he Tur k
influence. (CizreSakal | eéojA$ e, sci9®eyd by Sakall éojl u,
retained a hold on political life byiwe |l di ng i nfl uence #fAin the s
political initiatives from a position outsi

(CizreSakall o]l u, 1997: 153)

Congruent to the vanguard rol e sohavet he m
enjoyed a privileged status in the political agenda particularly in the 1990s, superseding
concerns over democratization and the entrenchment of rights and freedoms. This was due
to the clashes in the south east region with the PKK, which becameneve intensified
and spilledover to relations with neighboring countries. Considereth@primary terrorist
threat 1 n the country, PKK (Kurdistan Wor ke

leading to a three decade long armed conflicthie south east region, as well as terrorist
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attacks in the main cities of the countfne clashes in the south east led to the application

of dmarti al |l awé for 26 years, and subseque
endowing state official operating I n this &or .@ekiyewi t h ¢
Cumhuriyet. Dé k Kiheé regional géwerkax forl tlés] wiole reyionlwag

best owed -watthi @algulagawé powers including the ;

deemed as a threat to public order from the region. The dgguhs$ terrorism that marked

the south east during this periodiminated innumerous human rightgolations and thus

posed one of the biggest obstacle to EU membership. Nonetheless, the granting of EU
candidacy has changed the goies of the political ageda, shifting the focus on
consolidation of democracy and hamrights haveln addition totheremoval of thed st at e
of emergency6 in 2002 as specified by the
were taken in order to diminish the role of the tarly from political life. (Cizre

Sakall éeojlu, 2003: 220)

The National Security Council and the State Security Courts have beeketwo
institutions thatconstitutedthe backbone of the military presence in Turkish politics. First
coming into being with 4973 amendment to the 1961 Constitution, State Security Courts
were established to address cases directly related to the internal and external security of the
state and threats posed against the Repullie ¢y | et G¢venl i k Mahkemel
Yarga&l@swul | er i H a K Rrévididgathe ikexessany grdufds ®r the military
to exert its influence Iin the judiciary, thi
those crimes classified under terrorism. First in 1999, the military jofiglee court was
replaced by a civilian judge following a decision by the European Court of Human Rights in

1998. Thus, the composition of the State Security Court in the trial of Abdullah Ocalan in
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1999, the leader of the PKK who was captured that yemsisted of all civilian judges in

order to prevent criticism from Europe. Yet, subsequent European Commission Progress
Reports have indicated the continuing need to bring these courts in line with EU standards.
(European Commission, 2001; European Coraiors 2002)In 2003, the cases decided by
State Security Courts were allowed to be retried, including the cases of Democracy Party
(Demokrasi Partisihereafter DEP) parliamentarians who have been in prison since 1994 for
supporting Kurdish separatism, inding the welknown Leyla Zana case. The retrials that
took place in March 2003 resulted in the release of DEP parliamentarians in June 2004.
Eventuallyin 2004, the Constitutional amendment packages foresaw the abolishment of
State Security Courts, whickere instead replaced I8pecialy AuthorizedCourts in 2005.

(Muftaler-Bac, 2005: 26)

A similar move in diminishing the role of the military has been changes in the
composition and the role of the National Security Council (hereafter, NSC), which is
compised of the Chief of Staff, the Council of Ministers and the President of the Repubilic.

The NSC has occupied a pivotal position and has been the sole organ endowed with the
authority to formulate National Security Policy Documénibereafter, NSPD). Thes
documents are prepared and accepted by the NSC, thereby being implemented as
government policy without any involvement on part of the Parliament. As such, it is argued

by CizreSakal |l éojJl u that NSC has been anheinstit
military to put forth its own agenda. (2003: 222) First coming into effect after the 1960
coup, the NSC acquired priority before the Council of Ministers in the aftermath of the 1980

military coup. (CizreSakal | €éoJ | u, 2003: 2 202eks, iNitialty the t he E

°2 Canonical texts pertaining to the national security outlook of the Turkish State.
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internal structure and the regularity of the NSC meetings were modified. Subsequently, in
August 2004 for the first time a civilian Secretary General of NSC has been appointed, a
post which has traditionally been employed by a milimysnmander. (MuftileBac, 2005:

26)

Thesedemocratizing moves did not come about without any contestation. In January
2001, Commander of the Armed Forces Academy
statement that the EU Accession Partnership
therame of O6cul tur al rights, 6 6broadcasting i
referring tothose rights granted to the Kurdish population in early 2000s. (Hurriyet, 11
January 2001) The next year amidst the ongoing EU reform packages, Seeestarsl of
the NSC General Tuncer Kiling announced that EU will never accept Turkey, and hence the
country ought to seek alternative allies such as Iran and Russia. (Girgen, 2002) A similar
remark has been made by Chief of General Staff Hilmi Ozkok, wiostaed that the
military has been trying to fight terrorism with devotion despite the restrictions in their
authority, by suggesting the reforms initiated with the EU accession process. (Milliyet, 14
July 2005) These declarations exemplify how fundantengits and freedoms were
deemed in the eyes of the security personnel eiisenstrumental norms that would
ultimately lead to national interests undergirded by realpolitik calculations, or worse, as

threats to national unity and security.

The latestegal reforms that aimed to eliminate tievileged status enjoyed by the
military came about with the Constitutional amendments in 2010 that were endorsed by a
referendum.The influence of the military has been entrenched in the Constitution of 1982,

which was formulated under the auspices of the military coup in X3&®ain provisions in
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the Constitutionincluded exit guarantees for the military manifested in elusive tutelary
powers along with specified reserved domains. The latest amendments emstned |
removal of the temporary articles of the 1982 Constitution that bestowed legal impunity to
the coup leaders. Furthermore, amendments in the Articles 145, 156 and 157 pertaining to
military justice stipulates that crimes against state security editty military personnel

shall not be tried in military courts henceforth, but in civilian courts; likewise, the same
amendment foresees that civilians shall not be brought forth a military courkiye

Cumhuriet i Anayasasénén Bazé Maddel er i200De Dej i |

On the whole, all these legal reforms aimed at achieving the standards-of EU
membershiphavetargeted military power in the politicaffairs of the country thaworked
to accentate a security agenda at the expense of human rights. Nonetheless, particularly
since the second term of thihustice and Development Pargovernment(Adalet ve
Kal k & n maheréatielAKP), she power of the military was heavily impaired as a result
of another dynamic at play. Contrary to the process of democratization and the
institutionalization of fundament al ri ghts,
hold on politics has been two terrorigelated cases, namely tlggenekonand Balyoz
(Sl edgehammer ) tri al s Ergenaekaritri iagdle@ d aamel uthe Qdt
of the biggest terror related trials in recent history, as hundreds of former special operations
personnel of the police and the military were arrested for beingsad of conspiring to
overthrow the AKP government. By February 2012, approximately 500 individuals were
arrested including journalists, writers, academics, lawyers, businessmen, priests, former and
current members of the security establishment for beiambers of this organization and

conspiring against the democratically elected government. (Balci & Jacoby, 2012: 138)
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Within the purview of these trials, numerous individuals have remained under custody for
several years, generating widpread concernsom human rights circles and the political
opposi tion. ( K&) Fangllg, énoAudust 20132 thebukt took Za shocking
decision of 17 life sentences and other aggravated penalties, including the former Chief of

Armed For ces Gegrene aHer génarald(BEC, 5aAugosh 2013)

The Ergenekoncasecame tosignify more than a trial, but ratheambodiedthe
prevalent ideological cleavages in the Turkish society, most eminently reflected along the
Islamicsecular and civimilitary dichotomes. Congruently, the interpretation of the
Ergenekortrials within the wider Turkish society has differed tremendously. While some
have perceivel these developmentss part of the democratization of the country and the
diminishing role of the deep staterwgttures, others view it as a pretext for the AKP
government to eliminate pwe cul ar oppositional figures as
& Jacoby, 2012; Deveci, 2013; the Economist, 10 August 2013) On the other hand, some
haveeven gmefurther as tsuggest that the triatsaveconstitutel arevenge for the ousting
of the previous coalition government led by Welfare PaRgfgh Partisi)in 1998 by a
military memorandum (also known as a pogidern coup), and the closure of Virtue Party
(Fazilet Partsi) in 2001 by the Constitutional Court, both of whialere Islam-oriented
parties where most of the current AKP membsamef r o m. (Balcée & Jacob

Economist, 10 August 2013)

A similar case has been what came to be known as Operation Sledgehammer (or
Bal yoz )Harwliadhe again involved an accusati ol
AKP government by seculati military officials due to its préslamist ideology. (Taraf, 20

January 2010) Hundreds of retired as well as active military officers have been arrested and

138



subsequently tried in the court house of Silivri prison, including high ranking generals.
(Hurriyet Daily News, 04 June 2010) In response to these trials and the extensive application

of pretrial arrest$’, a scandalous wave of resignatidgnek placein the Turkish military,
involving first and foremost the General Ch
head of the army, navy and air force also resigned in protest of the convictions of their
colleges which they have deemed as unjustrasting m false accusationsBBC, 29 July

2011) On September 2012, the final verdict was declared, charging in total 300 of the 365
suspects, most of which have been held in prison during the trial. Furthermore, three retired
general s namelby athdtm nFéDajéanm,, and ¥zden ¥rne
imprisonment. (Hurriyet Daily News, 22 September 2012) Similar to the Ergenekon trials,
interpretations of the Balyoz case varied amongst different circles. Some have welcomed it

as heralding th end of military tutelage in Turkish politics, which has for decades cast its
shadow on the democratically elected governments, while others interpreted it as a
manifestation of the growing authoritarian tendencies on part of the AKP government,
whose obgctive in diminishing the role of the military is not for the sake of democracy, but

instead for revenge (Deveci, 2003sdall, 2012).

In both the Ergenekon and the Balyoz cases, the European Union retained a reserved
position in its reflection on the ents. In 2010 Progress Report, European Commission has
commented on these trials that aim to track alleged criminal networks plotting coup against
the government as fnéan opportunity for Tur
functioning of its demoet i ¢ i nstitutions and the rule

2010) While welcoming these cases as concrete steps towards democratization, the

%3 pretrial detention on remand can take up to ten years in terror related offences according to Turkish
Criminal Proedure Law. (Ceza Muhakemesi Kanunu, 2004)
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Commission has voiced its concerns regarding the handling of the cases and the
infringement of due process. Theoplems that were pointed out include the time lapse
between arrests and indictments, as well as-tr@ke detention periods. (lbid.)
Notwithstanding Article 19 of the Constitution which restricts-jpi@ detention period to 4

days for collective crimegrovisions in the Criminal Procedure Law foresees the extension
ofthsperiod up to ten years for crimes again:
order 0, gi vi ng way -triadl detestiancire tersielated cases.e(Cepaf pr e
Muhakemsi Kanunu, 2004) In the 2012 progress report, the Commission noted that the
judici al proceedings of-altlhei ndi atl me nttad@.er e
detentions and violations of the rights of the defense, have overshadowed thetpghesze

trials held with respect to strengthening the rule of law and democracy in the country.

(European Commission, 2012)

In sum, as the EU accession process initiated grbueaking political reforms and
ingrained fundamental human rights principleskey legislation, it has also altered the
traditional role of the military by diminishing its hold on Turkish democracy. Therefore, the
steps taken to institutionalize a rigiitased understanding also entailed weakening the
influence of the military in glitical life. Only then would the Turkish state acquire
legitimacy as a functioning democracy that pledges allegiance to international human rights
principles, and thus be accepted as a member of an intergovernmental institution that
upholds shared valuesd normsThatbeing said, the Ergenekon and the Balyoz cases have
come to constitute a paradoxical situation, whereby the undemocratic auspices of the
military that entrenched a dominant security agenda in Turkish politics, have been crushed

by anothersecurity apparatus, namely that of coutégrorism. Although these cases were
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first welcomed within the framework of democratization, as harbingers of the crumbling
deep state structures and the end of military tutelage, the unfolding of events and the
alarming magnitude of the trials engendering the arrests of hundreds of individuals with
heavy penalties, have raisseriousconcers. Having the authority not only classifywhat
constitutes as public order and safety, but also who constitutes atthresitonal security,
the sovereign has the power to eliminate
political community (Schmitt, [1922] 1985)Itimately, these casdsaveculminated inthe
silencingof oppositioral groupsand eliminating oldoower structures, whereby draconian
provisions in the antierrorism legislation provided the conducive grounds.
4.3.Counter-terrorism in the Turkish Legal System

The main legal document pertaining to cowtegrorism in Turkey is the 199aw
on FightAgainst TerrorismAlso known as the AnfTerrorism Law, this document was passed
amidst fierce clashes in the south east region between the security forces and the PKK
rebel s, constituting one of the fbkstateandgest

soci etyo. ThajndlaAntTerrd Da® @aw no. 3713) defines terrorism as:

Any criminal action conducted by one or more persons belonging to an
organization with the aim of changing the attributes of the Republic as specified in th
Constitution, the political, legal, social, secular or economic system, damaging the
indivisible unity of the State with its territory and nation, jeopardizing the existence of
the Turkish State and the Republic, enfeebling, destroying or seizing Stateits,
eliminating basic rights and freedoms, damaging the internal and external security of

the State, the public order or general health, is defined as terrorism.

(Law on Fight Against Terrorism of Turkey 1991)

W |

Article 60 f the 1991 Law that deal s wit hsthditannoun

disclosure or publication of the identities of state officials fighting terrorism shall be
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punished by imprisonment of one to three years. The 1991 Law also criminalizesnignan

and fundraising terrorist organizations; however unhkei-terrorism, Crime and Security

Act 20010f the UK, it does not place duty on part of individuals to report such suspicion,
where the failure to do so invokes penalties. (Roach, 2007:@a3all, this definition of
terrorism clearly reflects on understanding of the nation state as the main object of security
in the Turkish contextWhile the EU accession process as explicated above has pushed
forward democratic reforms in artgrror legislaibn until 2004; howeverthe domestic and
international zeitgeist henceforth have provided the grounds for the reversal of these

developments.

On July 2006, the parliament passed a number of amendments to the 1991 Law on
Fight Against Terrorism of Turkeynaidst the heightened conflict between the security
forces and PKK insurgencies in the region. These amendments took place following the end
of a ceasdire with the PKK in 2004 and the Security Council Resolution 1624 that came
into force inthe aftermatbf London bombi ngs i rprot@btBy3aw cal | i
incitement to commit a terrorist act or acts; prevent such conduct; deny safe haven to any
persons with respect to whom there is credible and relevant information giving serious
reasons foc onsi deri ng that t hey h aySecuribyeCeumcil gui | t
Resolution 1624) During the same period, Council of Europe Convention on the Prevention
of Terrorism (CECPT) came into force in 2005, which also demanded member states to
issuelag cr i minalizing the O6public °pb@archand,at i on
2010: 140) Congruently, Turkish officials took the steps to enforce necessary legal

arrangements.

> Bearing in mind that the common criminal law proved insufficient in persecuting indirect incitement.
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I nterestingly, the Chief of Geareguestin St af
2005 for the necessity of new regulations on couteieorism,fithose that are comparable
to the counteterrorism legislation in the UK (Aydén, 2005) Il n turr
Justice Commission had been formed to draft new amendmerte tb991 AntiTerror
Law, with the reference of both older British legislation and the new Terrorism Bill, whose
earlier version had been rejected by both Chambers. (Milliyet, 14 July 2005) At this
conjuncture, the controversial amendments have been blaayedjustified with reference
to the Terrorism Act 2006 of the UK, wherein a clause that criminalizes the encouragement
or glorification of terrorist acts was firs-
Aytar, At he T-Wakror LaW signKies sidw gldbaltamtierror fears and some
administrative/legal measures such as those in the UK, provide additional pretext or alibis
for authoritarian revisions.o (2006) Dur i ng
amendments aimed for albnce between security measures and human rights protection,

yet a number of articles incorporated into the law have proved otherwise.

Also known as the Law on the Amendment of the Amiror Law (Law no. 5532),
the amendments included provisions sastihe Article 3 which lists 50 different offenses in
the Penal Code to be considered as Oterror |
within the framework of a terrorist organization. Likewise, Article 5 increases the penalties
for the press wike concomitantly allowing prosecutors and judges to be able to halt
publications of periodicals for a period of one month. Article 6 criminalizes printing or
publishing declarations or announcements of terrorist organizations, while Article 7
p e nal overiagsthefiace in part or in whole, with the intention of concealing identities,

during public meetings and demonstrations that have been turned into a propaganda for
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terrorist organizationéas to i mply Hiemjing a
carrying insignia or signs belonging to the organization, shouting slogans or making
announcements using audio equipment or wearing the uniform of a terrorist organization

i mprinted with its insigniaéo (LackausewasFi ght
alsomodeled after section 13 of the UK Terrorism Act 2000, which criminalized wearing
clothing or an item that raises reasonable suspicion that an individual is a member of a
terrorist organization. (Terrorism Act 200Milliyet, 14 July 2003 Article 9 limits the

number of lawyers that a terrorist suspect can hire and allows a judge to prohibit the
communication between a suspect and a lawyer for 24 hours. On the other hand, Article 11
stipulates that security officers are able to hire up teethawyers, the expenses of which is

to be covered by the state. (Aytar, 2006)

Particularly, two modifications have come to the fore in the 2006 amendments,
namely, changes in the provision on making propaganda for a terrorist organization and the
jurisdiction regarding children. The first brought about changes in the Article 7/2, expanding
the purview of o6épropagandaé to include demo
Moreover, with the new amendments children 15 to 17 years of age chargdedruattst
offenses were to be tried in SpecdfalthorizedCourts, instead of juvenile courts under the
Article 250 of Penal Procedures Code dealing with terrorism. Nevertheless, following a
campaign pursued by civil society actors and criticism voiced higy United Nations
Committee on the Rights of the Child, this provision has been modified in 2010. According
to the new provisioni, children will be subject to juvenile courts or adult courts acting as

juvenile courts. Secondpggamdal dremesad fofl i a

*Ter°rle M¢gcadele Kanunu il e Bazé Kanunl ar da
(Kanun no. 6008)
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di sper sal of the police wildl not be charged

as well as being exempt from subsequent aggravated penalties.

Similar problematic articles have been introduced with the newalRCode in 2004.
Particularly under Article 220, entitleBorming Organized Groups with the Intention of
Committing Crime certain clauses have given way to contentious indictments such as the
treatment of an individual as a member of organized grougrs iethey are not.Tiurk Ceza
Kanuny20049 Article 220/ 6 stipulates that, Al a]
an organization although he or she is not a member of such organizations shall also be
punished as though a member of the organization. Li kewi se, Article 22
person who aids or abets the organization knowingly and willingly, although he or she does
not belong to the hierarchical structure of the organization, shall be punished as though a
member of thd |l bdiganiMobateioowre.rq Article 220/ 8
makes propaganda for the organization or its objectives shall be punished to imprisonment
of one to three years. If the crime is committed by the media or the press, the punishment

willbeincrea ed by half. o (Il bid.)

All in all, these modifications have reversed the earlier reforms that have attempted
to bring counteterrorism legislation in tandem with international norms, with the
momentum provided by the EU accession process. Regarding thao@sions introduced
in 2006 and its subsequent implementation, Human Rights Watch (2010) has indicated that
the counteterrorism measures pursued by the government have become incrementally
tougher in the last couple of years, to a paifitere individuals are not punished with
reference to their violent acts, but on the sole ground tthey support the separatist

ideology As such, it is asserted that the extant-tertior laws violate the rule of law and
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human rights both because of their vaguelyirgef framework giving way to arbitrary
execution of the law, and also due to the fact that they infringe freedom of opinion,
expression, and assembly. (2010: 1) Contraryprevious court rulings whengrotestors

were being convictedfofa itmakiomg spr op agqaan cda
amendments to anterror law such individuals are charged with committing crimes on

behalf of a terrorist organization without being a member. As evidence for such accusations,

the prosecutors and courtstratéeR6s decl arations i n congresseEe
and interpret public demonstrations as a r e:
The fact t hat whet her t he I ndi vi dual actu

organization or wasnotivated by it, let alone having links with the organization, remain
irrelevant for court proceedings. (Ibid=3} Hence, this legal framework fails to distinguish

between an armed PKK combatant and a civilian demonstrator.

Such legal framework providethe grounds for a major wave of arrest in relation to
the Kurdistan Communities UnioK¢ma Civaken Kurdistarhereafter KCK) operations, an
umbrella organization in which the PKK constitutes the armed branch. The harsh stance of
the government on KCK ils amounting to the detention of hundreds of individuals,
including renowned academicians, journalists, and other MPs from the Peace and
Democracy Partyfar € kK v e D e jriakbeen s cleaPobstatle fa the progress of
the democratizing move endorsed by the gove
(Gunter, 2013:441) Similar to the aforementiofgdenekorand Balyozcases, in the face
of growing domestic and international criticism, new waves of arrests continued to take
pl ace i n t he KCK trials, encompassing pr ol

renowned publisher and human rights activis
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sdentist. (Ibid.: 443) In 2011 it has been reported that 605 individuals facettigire
detention for being affiliated with the KCK, and several thousands imprisoned. The
overarching problem is that most accusations are not based on acts of violencerebyt m
grounded on the fact that these individuals are part of-&prdish establishment. (Human

Rights WatchNews 2011)As a result of this legal frameworky lihe end of 2012, the
country has been characteri zesdb,asmiismaregd fd 6 s
charged under the controversial provisions of the-Aatrorism Law, either allegedly being
member of a terrorist organization or promoting such ideals. (Reporters Without Borders,

2012)

Hence, it can be argued that the governmemtestao push forward controversial
legislation related to national security and the international zeitgeist e®fdsprovided a
strong pretext. While the 2006 amendments to the-Aartior legislation is one example of
the reverse steps taken, anotim&ve in this direction has been the enhanced powers granted
to the police. Similar to the controversial stop and search powers of the British police force,
the Law Amending the Powers and Duties of the Pgligesed in 2007 granted the Turkish
police equia | e n't power s. (Polis Vazife ve Sal ahi)
Dair Kanun, 2007)° The new regulations abolished the need for a judge order for practices
such as the authority to stop and search, ask for identity cards and de facto arrestaisdivi
Moreover, the practices of taking fingerprints and photographs that were used only for
criminal investigations now became common procedures, resorted to for bureaucratic
actions such as applications for passport, citizenship, or refugee, withodge fjuling.

Another provision introduced by these amendments is with respect to the surveillance and

% http://www.tbmm.gov.tr/develop/owa/kanunlar_sd.durumu?kanun_no=5681
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monitoring conducted by the police, which now on can be conducted without a judge order.
Most importantly, the new amendments have given the authonitseteveapons when faced

with resistance, a move that can engender |
Ensar o] | This dig@hing )development is even exacerbated in light of the
6entrenched culintTurkey, ao the statm jis@alispased &o protect its

personnel in criminal justice system, rather than the vic{igranesty International, 2007)

At the time of writing, a new regulatiohas beenintroduced tothe Parliament
following nationwide protestghat was instigatedy the Gezi movemenof 2013, which
turned out to be an unprecedented expression of discontent with the authoritative policies of
the AKP governmentaind foundwide-spread expression in various parts of the country
(Demirsu, 2013).These protests have been followegl demonstrationsaken onby the
Kurdish political movementon October2014, due to the lukewarm position of the
government in the face of Islamic Stdtattacks on th&urdish population in th&ordering
town of Kobane (Human Rights Watch News,2014) Amidst such proliferating
manifestations of public dissent, the government introduced a new bill that grants the police
broader powers particularly with regards tadealing with protestswhich have been

increasingly framed as sites of potential threat tusty.

It is stated thathe Draft Law changing various articles on the Law on tbed?s
and Duties of the Police has been put fasha resultoi pub |l i ¢ events turni |
propaganda, protestors threatening the wellbeing and bodily igtegra f ci t i zens é wi
purpose of intducing new measures without upsetting the freedorasc ur i ty bal al

(Polis Vazife ve Salahiyet Kanunu il e Bazé

*" An armed fundamentalist groups operating in Syria and Iraq, also known as ISIS.
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Deji ki kl i kDa&iamp é Kaa g, 24 Hogember ZDB4Ehis draft lawgrants
extensivepreemptivepowers to the policencluding the authorityto detainindividualsthat
Opoaseseri ous t hr apad 48htows without the aer ob a ptosecudor or a
judge.Congruently the provision foresees the treatment of protestors covering their face as
potential criminals parallel to the amendments in 2006 that hbeen modelled after the

British legislation Moreover,the purview ofstop and search powers provided in the earlier
amendmentvhich isextendedwhereby the condition for a strong belief based on concrete
evidencek s watered down bwsohaeaebline wWbid)serncethe rod. or
bill epitomizes the attempt on part of the governmengetturitize expressions of public
dissentas suggested by Jackson (2Q0%ereby pushing them beyond the workings of

normal politics into the sphere of excepial measures.

While the EUaccession process has initiated a stimulus for democratization and
institutionalization of human rights, the situation at home and abroad justified-ldnencdh
of a heavy security agenda and congruent codatesrism laws.At this juncture, the
governmenthas not only enforced provisions similar to those in the UK, but the British
legislation was actually referred to as a legitimate model. Whereas the vague and over
inclusive definition of terrorism has already culminateccamtentious implementations of
the | aw, with the new contours of O6maki ng
securitization of intkectual life and political oppositianFreedom of expressidmas been
heavily undermined, as more and more journaligtsademics, lawyers, and other
intellectuals are being sentenced for membership to a terrorist organization on basis of their
nonviolent opinions, particularly with the KCK and Ergenekon cases. Furthermore, these

amendments also jeopardize the right tageéul assembly and hence demonstrations, since
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participating in protests can easily be interpreted as acting on behalf of a terrorist
organization. This tendency is exacerbated due to the enhanced powers granted to the police
that are similar to the stogind search powers in the UK. As such, the situation in Turkey
heraldsthe normalization othe6 st at e of exceptiond (Agamben,
state violence of the 1990s, this time within the contours of an ostensibly democratic regime.
Thus,through problematic countéerrorism measures, individuals are easily categorized as
6terroristso, while those groups that ar e

integrated into the political system aa@ninated from the public sphere

More recently, under the scrutiny of the international community and in the face of
growing domestic opposition against these draconian measures, the government felt
impelled once again to reform counterrorism legislation during 2012013 via judicial
reform packages. These packages aimed to address some of the highly controversial clauses
that set the legal grounds for the imprisonment of hundreds of journalists, as well as
politicians and academics for expressing their opinidm#& evident impetusesndergird
the drive for these latest developments, namely the criticism raised by international
institutions and the momentum of the Kurdish peace prote€m the one hand, the
European Court of Human Rights has cited the -Aetror Law as the number omeason
for its critical rulings in Turkey (Reporters Without Borders, 2013) while both the European
Commission and the Council of Europe have been continually voicing similar concerns and
urging Turkey to reform its anterror legislation (European Comrsign, 2012 Council of
Europe, 2013) On the other hand, the Kurdish peace initiative sponsored by the AKP

gover nment has gai ned pace wi t h Abdul | ah

%8 A political negotiation process that aims to put an end to the armed conflict between PKK and the Turkish
state, initiated by the Justice and Development Party government.

150



celebrations that henceforth Kurdish rights will be pursued throughcpblmheans instead

of armed clashes, resulting in the withdrawal of approximately 2,000 PKK fighters outside

the borders of Turkey. (Reuters, 8 May20A33 cor di ng to Yejen, ¥cal

constituted a new roadmap for ending the armed conflict once and for all, and channeling

a

the struggle for Kurdish rights on the pol it

Initially in 2012, with the 3 reform packageArticle 6/5 of the AntiTerror Law had
been repealed for violating Article 10 of the ECHR, which used to allow judges the
authority to ban future edition of periodicdlsin addition, articles 250, 251, 252 of the
Criminal Procedure Law have been abolishathllel to the amendments to the Artigl@ of
Anti-Terror Law, whereby Special uthorized Courts that deal with cases concerning
nationalsecurity have been replaced f®gionalheavy penal courts. (Hammarberg, 2012)
More importantly, the 4packagefo e s ees that the definition

nuanced and differentiated from being a member of an organizdfions(an Hak | ar &

of

\Y

¥zge¢rl ¢j¢ Bajl aménda Bapél kas émlkh20B3pfrticl® «jain ki in

6/ 2 and 7 | 2 oropoblishing rofi detlaratiops or statements of terrorist

organi zationso and fAmaking propaganda for a
revised to penal i ze only those statements
employment of methods h a t i nvol ve the wuse of coercion

Article 215 of the Penal Code which penali z

been conditioned to constitute a crime only when there isp@m and imminent threat
involved dueto such statements. Moreover, the statute of limitations for officers convicted

of incurring torture or inhuman and degrading treatment have been remibiekgl. (

**This package also foresaw the possibility of parties to respond the written st¢aeofi the public
prosecutor before the Council of State, as has been indicated in various ECtHR rulings.
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Nevertheless, such endeavor to reform extant cotewerism has been found
unsatisfactoy by human rights circles, particularly in overcoming obstacles to freedom of
expression. Amnesty International has indicated that the reforms fall short of addressing the
more gener al problem of convicting individ
terrorist organization, 0 merely on the basi
Il n an interview, Associate Professor Kerem
the 4" judicial reform package are superficial modifications in orderimpress the
European Commi ssion and the Council of Euro
provisions introduced with the amendments are still too broad and vague, therefore,
insufficient to engender changes in implementation. For instance, the addsed condition
of praising, legitimizing or encouraging methods that involve the use of coercion, violence,
or threat can still be interpreted to involve simple expressions of opinion, such opting to
term PKK oO6gueril |l asd a,043) Eusthiermord, Article & ofrther i st s
Anti-Terror Law pertaining to covering the face or wearing insignia belonging to an
organization in demonstratiotisat are deemed as terrorist propaganda have been rearranged
so that such acts are criminalized unttes provision even if they take place outside of
meetings or demonstrations. (Ibid.) What is significant at this juncture is that the
government feels compelled to modify counterterrorism practices that are deemed to be in
violation of international normshereby jeopardizing the international standing of the
country. In the face of growing criticism and pressure from different circles, the government
opts to repackage old controversial measures under a different and ostensibly more

democratic banner. Thualthough such international standards do not automatically exert
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enough power to steer a thorough reform process, they nonetheless circumscribe the limits

of sidestepping rights and freedoms even in matters of national security.

Most recently, a new laventitled Law on the Prevention of the Financing of
Terrorismwas passed on February 2013, which regulates the entailments 1538dJN
International Convention for Fighting Terroristhat was ratified by Turkey in 2002. With
the objective of fulfillingobligations to international law, this legislation provides the legal
framework for penalizing the financing of terrorist organizations, including freezing assets
and i mprisonment from 5 to 10 vyears. Whi | e
funding a terrorist activity will be imperative, the condition of such an act occurring is not
necessary for a conviction. (Radikal, 07 February 20L& r °r i z mi n Finans
¥nl enmesi Ha k k € n d 3 Acekoadinguton Pallsavarth (2@&L3) éhe @id@ptioh of
this law carries important economic ramifications, as it prevents Turkey from being
excluded from the Financial Action Task Force (hereafter BAWhich had recently
notified Turkish officials fAto remedy defi
establish an adequate legal framework for identifying and freezing terrorist assets consistent
with the FATF Recomme n3 &dildreoto do.s0 by (2P Bebrbasywo r t h
2013 would have had serious economic ramifications for the country, such as restricted
foreign activity for Turkish banks, decrease in its credit ratings, and moving into a black list
alongside North Korea and Iran. (lbid The main opposition part
Party Cumhuriyet Halk Partisihereafter CHP) has condemned the law on the grounds that
it is a US imposed piece of legislation in order to fight Al Qaida and Taliban, which will
render Turkey susceptibte foreign interests. This concern is grounded in past experience,

whenTur key became the target of O6gl obal terro
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by September 11 events. The attacks of November 15 and 20 in 2003 targeted two
synagogues, the Bish Consulate, and the headquarters of HSBC Bank A.S., resulting in 57
deaths and 700 injured, on the day George W. Bush met Tony Blair in London. According to
¢tajaptay, not only the fact that Turkey 1is
also a strong ally of the US and the UK, made it a susceptible target for the Al Qaida.

(¢ajaptay, 2003)

As these recent developments illustrate, while trying to strike a balance between
human rights norms and national security concerns in thedpbktenvirmment, Turkey is
susceptible to various and often contradictory international influences. On the one hand, the
contentious antierrorism laws that were enhanced in 2006 to include more and more
offences under the rubric of terrorism have been subjeewvtere criticism from the Council
of Europe and European Commission. On the other hand, a number of UN resolutions
pertaining to terrorism and other international obligations such as the FATF have demanded
stricter counteterrorism measures and internabnooperation. It is yet to be seen whether
the attempt to narrow and refine the purview of-gatiorism laws will yield any significant
changes in its extensive application. Nonetheless, the Turkish case demonstrates that
although t he @asWantinued o yié€le its rinfluerice i world politics and
heightened the security agenda, international norms and human rights obligations exert a
limitation to the extent to which state actors can sidestep certain rights and liberties in the

name of sectuilly concerns.

4.4.Conclusion
With respect to human rights norms, the Turkish context has historically exhibited a

dim picture, as the military tutelage overshadowed democratic processes and subjugated
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