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ABSTRACT

TRANSFORMATION OF WAQF PROPERTY IN THE NINETEENTH CENTURY
OTTOMAN EMPIRE

Eda Giigli
M.A. in History
Supervisor: Assistant Prof. Dr. Hiilya Canbakal

Wagf; Icareteyn; Property relations; Ottoman law; Modernity; Land; Usufructuary
rights; Inheritance; Mortgage

This thesis examines the changing relations of waqf property in the overall
transformation of property relations in the nineteenth century Ottoman Empire. It takes
the icareteyn system, a form of long-term leasing of waqf assets, as a point of departure.
Three fatwa compilations of the late seventeenth, eighteenth and early nineteenth
century seyhiilislams, namely Feyzullah Efendi, Abdiirrahim and Mesrepzade Arif
Efendi respectively, and the nineteenth century laws and regulations pertaining to waqfs
and miri (state) lands are used as primary sources. In the first place, it will be pointed
out that the icdreteyn system is central to understanding the transformation of waqf
property. Second, it will be claimed that wagf property as a legal category was ever-
increasingly assimilated into miri category in the nineteenth century. Third, it will be
demonstrated that legal debates of the eighteenth and early nineteenth century Ottoman
jurists had a great contribution to the nineteenth century land codes. In this sense, it will
be challenged to the representation of land with limited divisibility and inalienability
before the Land Code of 1858 in earlier literature. Finally, the relationship between
inheritance laws and property relations will be presented, and it will be claimed that the
changes in inheritance laws functioned as a mechanism to create wealth and investment

in landed property.



OZET

19. YUZYIL OSMANLI iMPARATORLUGU’NDA VAKIF MULKIYETININ
DONUSUMU

Eda Giigli

Yiiksek Lisans, Tarih
Tez Danigsmani: Yrd. Dog. Dr. Hiilya Canbakal

Vakif; Icareteyn; Miilkiyet iliskileri; Osmanli hukuku; Modernite; Arazi; Kullanim
haklar1; Miras; Rehn

Bu tez, 19. yy. Osmanl Imparatorlugu’nda miilkiyet iliskilerinin genel déniisiimii
icerisinde, vakif miilkiyetinin degisen iliskilerini incelemektedir. Hareket noktasi olarak
vakif mallarinin uzun vadeli kiralama bi¢imi olan icareteyn sistemini almaktadir. Geg
17., 18. ve erken 19. yy. seyhiilislamlarinin, sirasiyla Feyzullah Efendi, Abdiirrahim ve
Mesrepzade Arif Efendi olmak tiizere, li¢ fetva mecmuasi, ve vakif ve devlet arazilerine
dair 19. yy. kanun ve diizenlemeleri birincil kaynaklar olarak kullanilmaktadir. Ilk
olarak, icareteyn sisteminin vakif miilkiyetinin doniigiimiinii anlamada merkeziligine
isaret edilecektir. Ikinci olarak, vakif miilkiiniin hukuki bir kategori olarak 19. yy.’da
giderek artan bir sekilde miri arazi (devlet arazisi) kategorisine benzestigi iddia
edilecektir. Ugiincii olarak, 18. ve erken 19. yy. Osmanl miiftiilerinin 19. yy. arazi
kanunlarina olan biiyiik katkis1 gosterilecektir. Bu anlamda, 6nceki literatiirde arazinin
1858 Arazi Kanunnamesi’nden once sinirli olarak boliinebilir ve tasarruftan ¢ikarilamaz
olarak temsil edilmesine karsi cikilacaktir. Son olarak, miras kanunlar1 ve miilkiyet
iliskileri arasinda iligski sunulacak ve miras kanunlarindaki degisikliklerin gayrimenkul
miilkiyetinde bir servet ve yatirim yaratma yoOntemi olarak islev gordiigi iddia

edilecektir.
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A Note on Transliteration

When Ottoman Turkish is latinized in this study, only long-vowels and ‘ayn are
indicated. For instance, vdkif is preferred to vakif, and miri is preferred to miri. The
Arabic names that are still used, such as Abdiirrahim and Arif, have been given as they
are used in modern Turkish. The words that are in English dictionaries have not been

transliterated, such as fatwa and sharia.
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Introduction

Multilayered constructions of modernity that the Ottoman Empire embarked upon in the
nineteenth century are today regarded as characterized by the formation of a central
state. State centralization, interspersed with more direct forms of domination, replaced
the state-centered reward structure of the Empire that was based on subsistence and
provisioning by fabricating the image of “the just ruler” through distribution of revenue
grants, exemptions from taxation, or protection of peasants by reciprocal and personal
relationships." Consolidation of the processes of warfare, taxation and central
administration included the development of new mechanisms to reorder persons and
things through standardized categories. The transformation from indirect to direct
control mechanisms brought with the introduction of population and cadastral surveys,
income registers, standardized laws and regulations, expansion of the bureaucracy and
intensified documentation. The expansion of the infrastructural power of the state aimed
at more solid methods of social control. The development of the state in the nineteenth
century marked “the dissolution of the distributive-accommodative mode of state
power,” which had been styled by territorial expansion and personal bargaining
processes between the state and individuals.? This also coincided with a transformation
from individual negotiations to textual negotiations in the form of generalized laws and
regulations, and land cadastres, through which the state sought to impose general
administration throughout the Empire.® Thus, the nineteenth century state was no longer
accommodative, but dominative, in other words, it was a ‘modern state’ shaped by the

“de-moralizing” effects of the period.*

Centralization of the Ottoman state also showed itself in new conceptualizations of land,
production and taxation. The transformation of property relations in the nineteenth
century has been considered as characterized by “the development of individual

ownership rights on land along with the ever increasing subjection of land to the control

! Huri islamoglu, “Property as a Contested Domain: A Reevaluation of the Ottoman Land Code of 1858,
in New Perspectives on Property and Land in the Middle East. Roger Owen, ed. (Cambridge,
Massachusetts, London: Harward University Press, 2000), pp. 16-17.
2 -

Ibid, p. 15.
* Ibid.
* Ibid, pp. 20-21; E. P. Thompson, “The Moral Economy of the English Crowd in the Eighteenth
Century,” Past and Present, No. 50 (Feb., 1971), p. 89.



of the central government.” This transformation presupposed a “general taxation
claim” of the state and an “absolute control” of revenues derived from land.® In this
sense, the institution of individual ownership rights refered to a process of elimination
of multiple and particularistic claims to both revenues and usage rights.
Commercialization of agriculture, growth of trade and interstate competition triggered
the conception of land as the main source of revenue. Thus, individualization of
property rights was also accompanied with a change in the notion of production from
something limited to subsistence to one geared ever-increasing surpluses. From the
1830’s onwards, the attempts realized by the central government to increase agricultural
production went hand in hand with the efforts to establish a total control of revenues.’

The state’s ultimate aim was to extract more taxes from the resulting increase.

Within this background, this thesis focuses on the transformation of waqf property in
the nineteenth century. In particular, it examines the changing relations and notions of
waqf property in the overall transformations of property relations from the vantage
point of the icdreteyn system, the form of double rent paid for wagf immovable assets.
Icdareteyn as a form of long-term leasing is central to the understanding the changing
relations of waqf property.

The importance of the icdreteyn system comes from the fact that, in the first place, the
practice of leasing for a period of more than three years was itself a very controversial
issue in Hanafite waqgf law. That it developed was mainly due to practical reasons:
recurrent fires demolished not only private buildings, but also sources of waqf revenue,
be it a house, shop or warehouse. For those many religious endowments that did not
have sufficient revenues for reconstruction and renovation, leasing wagf possessions for
a longer period of time appeared as a solution. The purpose of such practice was to
cover the cost of reconstruction and regain lost sources of revenue to the wagf.
Consequently, based on the justification that “necessity makes lawful that which is

prohibited,” long term leasing became an accepted practice. The nature of this

® Huri islamoglu, “Property as a Contested Domain;” “Towards a Political Economy of Legal and
Administrative Constitutions of Individual Property,” in Constituting Modernity: Private Property in the
East and West. Huri Islamoglu, ed. (London: I. B. Tauris, 2004).

® Huri islamoglu, “Property as a Contested Domain,” p. 24.

" Tevfik Giiran, 19. Yiizyil Osmanli Tarimi Uzerine Arastirmalar (istanbul: Eren, 1998).

8 Omer Hilmi Efendi, /thaf-iil Ahlaf fi Ahkam-il Evkaf (Ankara: Vakiflar Genel Miidiirliigi, 1977), p. 54.
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controversy has something to say not only about changes and contingencies in Islamic
law but also the Ottoman tendency towards flexible solutions.

The second important aspect of the phenomenon is the rights of the lessee with regard to
the transactions that he/she could conduct on waqf property. These transactions were
inheritance of usefructuary rights (intikal), transfer (ferdag), subcontracting, exchange
(istibdal) and separation of assets and usage rights (ifrdz). Such transactions were
applicable mostly in waqgfs that were run with the icdreteyn system. What makes these
transactions important is their relation to different categories of property. An
understanding of the relations between waqf property, freehold (miilk) and state lands
(miri), on the one hand, and the gradual development towards private property, on the
other, is only conceivable by looking at these transactions. An overview of the
transactions that could be conducted on waqf property before the nineteenth century is
also crucial to question the validity of the assumption that divibility and alienability of
land was limited before the establishment of the Land Code of 1858.

These transactions were also crucial for the role played by the icdreteyn system in
relation to the gradual centralization in waqf administration and the production of
modernity in property relations. Changes in the laws and regulations that defined the
legal boundaries of transactions suggest that certain steps were taken in the road
towards the development of private property replacing waqf property. 1 am most
interested in what caused inheritance laws pertaining to wagfs run by icdreteyn to
change, because not only these changes altered the patterns of the intergenerational
transmission of wealth but also they connected the new conception of family to capital
formation since broadened levels of inheritance could be expected to result in an
increase in production and, consequently, in investment. The family also emerged as the
institution in which perpetuation and prosperity of wealth would be realized if

permanent individual rights over waqf property were guaranteed.

There also arises a question as to who had property rights in landed property:
individuals, families, waqfs or the state. Given the multilayered structure of property
rights, the answer would be all of them in different ways. More important was the
changing relationships between them, which evolved into the ever-increasing

replacement of waqf by the state in the sense that the state restructured Islamic waqf

3



jurisprudence by instituting new laws and regulations of a more secular and liberal kind,
however, without forgetting and dismissing waqf jurisprudence of ages, and altered the
role of the trustee who had been the chief agency in wagf administration, making
him/her dependent on state officials. On the other hand, the rakabe that continued to
rest in the hands of the waqf remained as the bearer of the waqf essence as defined by
Hanafite wagf law.

The literature on changes in relations of waqf property usually operates within a kind of
decline discourse. Especially beginning with the seventeenth century,’ histories of the
Ottoman Empire had/have long been considered a period of decline not only by
contemporary historians but also by Ottoman intellectuals. Decline paradigm has been
usually understood as the degeneration of the state, moral corruption of the statesmen or
society, collapse of land system, decline of military, impotent sultans, devastation of
economy and decadency in education among other things.’® On the level of moral
culture, the representation of recurrent fires as ‘divine punishment’ in Ottoman literary
accounts is an example of literary topoi pertaining to moral decay in society.** On the
other hand, decline paradigm needs its other which is/was usually in the form of a
‘golden age’ as is/was the case with the reign of Siileyman the Magnificent, for
instance. Both function as “a linearizing and totalizing device[s] in historical narration
and analysis.”™? The clear-cut agreement on the decline of the Ottoman Empire has not
been interrupted until the 1970°s.*® Although decline paradigm does still appear in
Ottoman historiography, after the 1970’s, historians have begun to question its validity

as a conceptual tool.*

o Yet, different decline discourses are not limited to the seventeenth and the following centuries. Earlier
examples can be traced back to Asikpasazade in the fifteenth century. See, Asikpasaoglu Tarihi. H. Nihal
Adsiz, ed. (Istanbul: Kiiltiir ve Turizm Bakanlig1 Yayinlari, 1985).

19 For a critical evaluation of decline discourse in Ottoman history see, Cemal Kafadar, “The Question of
Ottoman Decline,” Harward Middle Eastern and Islamic Review, Vol. 4, No. 1-2 (1997-1998), pp. 30-75.
For an evaluation of nasihatnames (advises for sultans) as a genre, also see, Douglas A. Howard, “Genre
and Myth in the Ottoman Advise for Kings Literature,” in The Early Modern Ottomans: Remapping the
Empire, Virginia H. Aksan and Daniel Goffman (eds.) (Cambridge, New York: Cambridge University
Press, 2007), pp. 135-166.

" Minna Rozen and Benjamin Arbel, “Great Fire in the Metropolis: The Case of the Istanbul
Conflagration of 1569 and its Depiction by Marcantonio Barbaro,” in Mamluks and Ottomans: Studies in
Honour of Michael Winter. Edited by David J. Wassersstein and Ami Ayalon (London: Routledge,
2006), p. 138.

12 Cemal Kafadar, “The Question of Ottoman Decline,” p. 34.

3 Ibid, p. 32.

“ Ibid.



The topic of waqfs is/was no exception to the decline paradigm. Recent historians, such
as John Robert Barnes™ and Nazif Oztiirk,® have followed the decline discourse
created by Ottoman intellectuals, such as Omer Hilmi Efendi’’ of the nineteenth
century, or European observers, without distancing themselves from their sources. This
thesis employs a totally different perspective. Such works written within the decline
paradigm consider the changes in waqgf administration and some practices, such as
icareteyn, as signs of corruption whereas | interpret them as signs of a new process of
state building in the nineteenth century, and construction of modernity that materialized
in a kind of trial and error process. My perspective is not limited to the nineteenth
century either. The development of the icdareteyn system from the sixteenth century
onwards can also be reevaluated as the product of a state that was pragmatist in shaping
laws and responsive to social and economic necessities. In other words, the state
employed the icareteyn system not at the expense of the rule that long-term leasing was
non-ser’i, but by legalizing it on the basis of necessity, usually resulting from fires. In
the course of time, the application of icdareteyn for reasons other than fires was
inevitable. There was no point for the state to control it as long as waqfs continued to
benefit from it. Indeed, the mechanisms and state apparatuses to control the
transformation of waqfs that derived their income through the single rent system to
icareteyn waqfs were outcomes of the changes in state control over wagfs which took
place mainly in the nineteenth century. Therefore, the decline discourse is not of much
help in explaining changes in state control. My aim is to point out the reasons as to why
the state began to need to control such transfers.

My analysis is primarily based on normative texts including fatwas (authoritative legal
opinions), laws, regulations and treatises concerning wagfs. To begin with fatwas, | use

three compilations from the late seventeenth, early eighteenth and nineteenth centuries

!> John Robert Barnes, An Introduction to Religious Foundations in the Ottoman Empire (Leiden: E.J.
Brill, 1986).

18 Nazif Oztiirk, Tiirk Yenilesme Tarihi Cercevesinde Vakif Miiessesesi (Ankara: Tiirkiye Diyanet Vakfi
Yayinlari, 1995); “Osmanlilar’da Vakiflarin Merkezi Otoriteye Baglanmasi ve Sonuglar,” in Le Wagf
Dans le Monde Musulman Comtemporain (XIXe-XXe Siecles), Fonctions Sociales, Economiques et
Politiques (Istanbul: Institut Frangais D’etudes Anatoliennes, 1994), pp. 19-41; “XIX. Asir Osmanli
Yénetiminde Batililasma Hareketlerinin Vakiflar Uzerindeki Etkileri,” Islami Arastirmalar, Cilt: 8, Say1:
1 (1995), pp. 13-33.

7 Information about Omer Hilmi Efendi will be given in p. ?



by Feyzullah Efendi, Abdiirrahim and Mesrepzade Arif Efendi respectively.'® | make
use of the first two compilations to assess what kinds of transactions involving wagf
property were possible before the nineteenth century. The fatwas that | examine provide
the general legal framework pertaining to transactions on waqf property according to
the dominant Hanafite tradition. These compilations also form a basis to compare and
point out what exactly changed in the nineteenth century. The last compilation has a
different feature that distinguishes it from others. It exclusively focuses on icdreteyn as
its title, Cdami i ’l-icdreteyn, also evinces. Moreover, it presents laws that define the
legal framework of transactions that could be conducted on state lands. In other words,
it also provides the opportunity to make a comparison between miri and waqf lands.

The fact that this thesis is based on normative texts means that | argue from a legal
perspective, but do not touch upon social practice and the application of the legal texts.
However, use of legal texts alone as sources inevitably has its drawbacks. Let us
consider fatwas as an instance.'® Conventionally, a fatwa was formed according to the
questions received by a mufti, jurisconsult. Questions could reflect the most
complicated legal issues of the period in which they were produced. The mufti could
base his answers on earlier legal authorities and texts, especially if he was a provincial
mufti. The question along with the answer formed a fatwa, which, however, did not
necessarily have to be followed. A fatwa compilation was a collection of cases that were
deduced from actual problems in daily life, but could also have been drawn up by a
scholar who wished to treat legal topics in a certain way. In any way, from the cases
presented in a fatwa collection we can not conclude how often a special situation
actually took place. Although the space allotted to a particular issue in a fatwa
collection may give an idea about daily interest in that issue, (for example, in the fatwas
I have studied, a considerable space is devoted to the issues of leasing,) it is difficult to
know with certainty to what extent formal law reflected experienced practices.
Furthermore, fatwas were most commonly devoid of any specific information about
litigants and places where cases occurred. To consider all these and other missing points

one has to look at court records and, in the case of this study, income registers of wagfs.

18 Feyzullah Efendi, Fetdvd-yi Feyziyye ma an-nukiil (istanbul: Daru’t-Tab4’at el-Amire, A.H., 1266);
Abdiirrahim, Fetdvd-y1 Abdiirrahim (Istanbul: Daru’t-Taba’at el-Ma’ miire, 1827); Mesrepzade Arif
Efendi, Fetdvd-y: Cami i ’l-icareteyn (Istanbul: Daru’t-Taba’at el-Amire, 1252/1837).

9 For an inspiring usage of fatwas as sources in a critical way see, Martha Mundy and Richard S. Smith.
Governing Property, Making the Modern State: Law, Administration and Production in Ottoman Syria
(London, New York: I. B. Tauris, 2007).



The scope of this thesis does not allow me to undertake such an extensive study.
Instead, this thesis concerns only the law as text embodied in long-established

interpretive discourses of Ottoman jurists.

New laws and regulations issued by the state constitute another group of sources |
examine. They represent a change in the nature of the law itself, which appeared as a
transformation from fatwas to Diistir: the former was gradually replaced by the latter.
Wagqfs were no exception to the state’s intensified endeavors of codification. Beginning
with the foundation of the Evkdf-i Hiimdyin Nezdreti in 1826, the state’s attempts
continued to affect waqfs in the form of new administrative mechanisms, laws and
regulations to be applied centrally. They were external to waqfs’s functioning which
was based on a rich Islamic legal corpus of ages. However, that is not to say that new
laws and regulations represented a sharp break in the ways in which waqfs were
administered. Rather, the nineteenth century codification in comparison to earlier legal
vocabulary implies a state which created new laws by modifying already existing ones,

and furthermore, by codifying already existing practices.

Among the new laws and regulations, this thesis particularly focuses on laws pertaining
to inheritance and mortgage over waqf and miri property, which | discuss in the last
chapters. The nineteenth century codification of land laws treated waqgf and miri
property as almost one and the same category. Especially, wagf lands made out of state
lands were subjected to the same rules that regulated miri lands. This assimilation of
waqf property into miri category makes it necessary to include inheritance and
mortgage of miri lands in my analysis. Apart from waqf lands made out of state lands,
inheritance of usufructuary rights on wagfs run with icareteyn was also united with the
inheritance laws on miri property. The expansion of the inheritance levels (intikal
dereceleri) and the conception of waqgf and miri property as collateral to establish an
alternative money lending system were the main changes. These changes aimed to
increase agricultural production and enhance real estate values along with unlimited
circulation of waqgf and mir7 property in the economic sphere. They are closely related
to “productionist concerns” of the state in the establishment of individual property

rights on land.”® However, the institution of individual property rights did not result in a

? Huri Islamoglu, “Towards a Political Economy,” pp. 12-13.



rapid annulment of state ownership of land in the Ottoman context. To judge from the
legal text | examine, the state maintained its title to land, at least in the legal vocabulary.
In this context, | argue that the state established new laws of inheritance and mortgage
as alternative mechanisms to increase agricultural productivity and profitability instead

of withdrawing its title to land.

In the first chapter, entitled “Property in the Nineteenth Century: A General
Evaluation,” I provide a background for an understanding of the twofold meaning of
property, as title to land and title to usage rights. There arises the question of whether
the process was the individualization of the title to land or the individualization of the
title to usage rights. This thesis tends to interpret the institution of individual property
rights in terms of usufructuary rights. However, the meaning of the state’s maintainence
of its title to land in actual terms can be understood through case studies. Otherwise, this
thesis says little about its de facto relevance. This chapter also questions the perception
of the Land Code of 1858 as rapture in Ottoman historiography. By using fatwa
compilations from the late seventeenth, early eighteenth and nineteenth centuries, | aim
to reveal the contribution of legal debates accumulated by Ottoman jurists of earlier
centuries to the changes in property relations in the nineteenth century. The third and
fourth chapters continue to reveal the extent of the inalienability of waqf property as
observed in the fatwas under investigation as opposed to the representation of land with

limited divisibility and alienability before the institution of the Land Code.

The second chapter is devoted to the functioning of the Evkdf-: Hiimdyin Nezareti
(Superintendancy/Ministry for Imperial Religious Endowments) founded in 1826 as the
main agent of centralizing Ottoman waqf administration. The Nezdret (the term
translates as “superintendancy” at the beginnings of its existence but then comes to
mean “ministry”) claimed to control all the waqfs in the empire, and replaced trustees
who were the chief actors in waqf administration with state officials. The scope of
Nezdret’s operations is crucial given the fact that new laws and regulations were
initially imposed on the wagfs controlled by the Nezdret. The expanding bureaucracy
and deepening documentation within the body of the Nezdret mark the administrative

and institutional constitution of a new wagf regime.



The third chapter examines the controversial development of the icareteyn system as a
form of long-term lease, its legal framework and basic definitions. It focuses on the
legal consolidation of the icdreteyn system with reference to practicality formed around
necessities in the fatwas of the late seventeenth and early eighteenth centuries. It also
touches upon the perception within the decline paradigm of the transformation of waqgf
property in the nineteenth century in relation to the icareteyn system. The fourth chapter
reviews transactions that could be undertaken in wagfs run through icdreteyn and
appear as a divergence from the principle of inalienability of waqf property. These
transactions were the inheritance of usufructuary rights (inzikal), transfer (ferdg),
subcontracting, exchange (istibddl) and separation of waqf assets and usage rights
(ifraz). This chapter also aims to provide a background for an understanding of changes
in the nineteenth century in a comparative perspective. Finally, the fifth and sixth
chapters deal with the new laws of inheritance and mortgage over waqf and miri
property, and relate the changes in these laws to developments in terms of
commercialization of agriculture, growth of trade, emergence of banking systems and

greater economic integration of the empire with Europe.



Chapter 1:
Property in the nineteenth century: A General Evaluation

Before going to dwell on the question of ownership, land management and the
individualization of property rights, it is crucial to explain, as suggested by Roger
Owen, first the twofold notion of right: right to land and right to its surplus.?* Although
what came to be reckoned as individual private property is the convergence of these two
rights into “a single right to both land and surplus” in the course of time,? a solid
understanding of property lies on the intermingling of processes that reveal different
ways in which access to land and access to its surplus evolved into a single body of
rights. Moreover, already existing practices before the nineteenth century have the
potential to blur the modern categories of land as is the case with the usufructuary
rights. It has been argued that transfer of usufructuary rights to heirs or to sell or to
mortgage them to others with a continuous state protection resembles a kind of private
property.? This is also valid for waqgf property with regard to the usage rights the lessee
had over waqf assets. In short, an investigation of property relations invites an attentive
and watchful view on practices that involve intricacy of land classifications, conflictual
and diverse claims to ownership, and different configurations of power relations in
different geographies, rather than strict legal categories. Moreover, only recently
traditional approaches to the field are challenged, which concentrate on Islamic legal
categories, and neglect their relationship with actual practice.*

The Land Code of 1858 is regarded as the turning point in the transformation of
property relations, which is the central focus of Islamoglu’s studies. This transformation
was multilayered and complex, and included establishment of new institutions with new
policies, creation of new categories, and development of new practices on the one hand,
and contested domains in which many different social actors had to negotiate, on the
other hand. The basis of her argument is that the institution of private property rights
and the development of a centralized state went hand in hand with a constant
negotiation process between the state, a state not as a homogeneous body but as

2 Roger Owen, “Introduction,” in New Perspectives on Property and Land in the Middle East, pp. xi-xii.
22 Ibid, p. xii.
2 bid, p. xi.
* bid, p. ix.
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composed of different agencies, and various social actors characterized by “resistance
and contestation.”® She defines private ownership as follows: “[it] was an ordering of
property relations on land by the centralized states; it was part of these states’ attempt to
establish absolute control over revenues from land to meet the exigencies of interstate
competition. As such, private ownership belonged to the sphere of power relations that
characterized the domination of centralized states.”®® This comprises a move from
plural entitlements and various claims to both surplus and land to singular and
individualized ownership at the expense of others, from which property relations
emerged as “power relations.”®’ Reform in the taxation system, for instance, was
reciprocated by such a transformation along with the development of other state
apparatuses, such as ‘“administrative law,” registration, cadastral surveying and
mapping.”® The central place of the state in the picture of transformation of property
relations drawn by Islamoglu brings us to her main challenge to the idea that private
property was instituted outside the domain of the state, the assertion held by liberal
position by assuming the state and society as separated realms. Her understanding of
law as “a form of governance” and “constitutive of the [power] relations” poses again
an objection to the liberal formulation of law “as a simple formalization of what has

already taken place in the sphere of exchange.”29

However, the Tanzimat reforms in terms of property relations and the Land Code of
1858 did not constitute rapture in the sense that they borrowed a great deal from
jurisprudential debates of eighteenth and early nineteenth century Ottoman jurists,
though the nineteenth century from the declaration of the Tanzimat onwards has long
been considered an era of rapture.*> Among the footprints that debates of the eighteenth
century Ottoman jurists had left on land law was the change in the perception of the
cultivator’s right as constructed upon labour, not absolutely upon possession as
traditionally understood.** In other words, this was a transformation of the interpretation

of the cultivator’s lot from “a quasi-office” to “an estate of production.”32 This change

% Huri islamoglu, “Property as a Contested Domain,” p. 3.

% Ipid., p. 7.

*" Ibid.

% |bid, p. 8.

* Ibid.

%0 For a critical evaluation of the relevant literature see Martha Mundy and Richard S. Smith, Governing
Property, p. 3.

31 |bid, p. 37.

%2 |bid, pp. 37-38.
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is closely related to the development of the right to lease land. The eighteenth century
fatwas confirms the right of a tapu holder to rent out land with the permission of the
sahibii’l-arz and pay taxes without investing labour himself, but the lessee.®® This
resulted in the conception of land as an object that could not only be cultivable but also
transactable. Likewise, there was nothing new in terms of transactions that can be
conducted on wagf property in the nineteenth century. The transformation of waqf
property showed itself especially in the principle of inalienability to the extent that all
the transactions, such as inheritance of usage rights (intikdl), transfer, subcontracting,
exchange and separation of assets and usage rights, constructed divergences of the
eighteenth and even late seventeenth century Ottoman waqf jurisprudence as can be
observed in fatwa compilations of the respective periods.>* The change in the nineteenth
century lies in the ever-increasing absorption of wagf land into mir7 category in attempts
of new codification, especially in the second half of the century. In fact, it is possible to
trace the early nineteenth century background of this change in another compilation of

fatwas which suggests a great similarity between miri and wagf lands.*

Furthermore, one of the main problems that the reformers of the Tanzimat era tackled
with even before the declaration of the Tanzimat edict in 1839 was the institution of a
new land regime along with institutional assurance of property rights. The major
difficulty resulted from the tension between the state and the agrarian groups. As we are
informed by Karpat, “before the Tanzimat and immediately thereafter, the government
seems to have been engaged in endless litigation in the courts with private individuals
claiming ownership of some miri and vakf lands. Often it had to issue proclamations
stating that the miri and vakf lands were not the property of those possessing them.”*
The way to reach guaranteed property rights was not to renounce the state’s claim to
land (rakabe). The reformers of the era can not be said to have intended to alter the
position of the state as the ultimate owner of land. Rather, they tried to find solutions
that can be considered a third way in the sense that they stood in between the state’s

withdrawal from its title to land and the establishment of absolute individual private

% Ibid, p. 38. Their analysis is primarily based of the fatwas of the Damascene muftis, but also includes
the fatwas of two seyhiilisidms, namely Abdiirrahim (d. 1716) and Yenisehirli (d. 1744).

3 Feyzullah Efendi, Fetdvd-yi Feyziyye; Abdiirrahim, Fetdvd-yi Abdiirrahim

% Mesrepzade Arif Efendi, Fetdvd-yi Cami iil-icdreteyn.

% Kemal H. Karpat, “The Land Regime, Social Structure, and Modernization in the Ottoman Empire,” in
Studies on Ottoman Social and Political History: Selected Articles and Essays (Leiden, Boston, Kéln:
Brill, 2002), p. 346.
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property rights. The establishment of the conditions that would result in an increase in
production was their primary objective. Individual reformers sought the solution in
guaranteed usage rights and unlimited circulation of land. For instance, Sadik Rifat
Pasa, one of the statesmen whose ideas were realized in the Tanzimat edict and in the
developments thenceforth, suggested that individuals were to be guaranteed that they
could maximize the benefits from what they were producing, and consequently could
accumulate wealth.®” The state in turn could gain from this wealth in the form of
increased taxes.® Another view of Sadik Rifat Pasa was “the idea of facilitating the
circulation of state lands in order to enhance real estate values and also to collect more

fees from the resulting transactions.”*°

A similar approach can also be observed in terms of facilities for the circulation of wagf
property in the economic sphere. The circulation of state lands as well as waqf property
was envisioned to be achieved mainly in the form of modifications in inheritance
(intikal) and establishing the right to mortgage the land. The intention in broadening the
levels of inheritance was to encourage the lessee to improve the land with the
expectation of maintaining it in the hands of the family. The new laws issued in 1847,
1849, 1858 and 1867 introduced major changes in the succession of miri lands.*® Not
only daughters, like sons, came to have the right to inherit their father’s land without
payment of the tapu fee but also mothers had the right to leave their land to both their
sons and daughters on equal basis without any payment.* New rules confirmed the
rental of land by the tapu holder, and the right to divide land between daughters and
sons.*? Moreover, new laws widened the levels of transfer beyond daughters and sons,
and entitled even parents to inherit miri land without payment.*® But, let us leave the

issue of intikal to be discussed in the fifth chapter.

The distinction between the right to use and the right to land, always underlined by the
state, also necessitates to remember Ebussuud’s justification of state ownership of land

instead of individual ownership as he states that “’if it [ardzi-i memleket (state lands)]

%" Kemal H. Karpat, “The Land Regime,” p. 345.

* Ibid.

* Ibid.

%0 Cin, Halil. Osmanh Toprak Diizeni ve Bu Diizenin Bozulmasi (Ankara: Kiiltiir Bakanlig1 Yayinlari,
1978), pp. 17-19.

** Ibid.

*2 Ihid.

* Ibid.
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had been given to its owners, it would have been divided on their deaths among many
heirs, so that each one of them would receive only a tiny portion. Since it would be
extremely arduous and difficult, and indeed impossible to distribute and allocate each
person’s tribute [harac¢], the ownership of the land was kept for the Muslim treasury,
and [the usufruct] given to the peasants by way of a loan.”** Indeed, state ownership of
land was the point of departure for cadastral surveys, registration and mapping,
measures taken to strengthen central control of land and to increase revenues generated
from it. State efforts to reassert its control of land also included wagf property that was
made out of state lands. Yet, these were not outcomes of the changes in land regime
that took place in the nineteenth century. Their roots go back to the reign of Mehmed 11
as he wanted all arable lands including those of wagfs being belonged to the state in the
1470’s.%

The same stress on the state ownership of land can also be found in the tax-farming
system. Transactions, such as transfer, leasing and mortgaging, were also valid in
iltizam (tax-farming) rights. The conversion of iltizams into mdlikanes (inheritable life
holdings) at the end of the seventeenth century brought some changes in the iltizam
system to the extent that lands auctioned to miiltezims (tax-farmers) came to resemble “a
form of pseudo-property.”*® Yet, the new developments did not blur the distinction
between the title to use and the title to land as Kenneth Cuno has demonstrated in his

study of Lower Egypt:

Though the ability to be inherited and alienated is a characteristic of property,
iltizam rights were not rights of landownership. The characteristics of property
were located in the iltizam itself, not in the land. This distinction between
iltizam, as a limited set of rights to land, and landownership pure and simple
was preserved in the language employed in the legal records. What amounted
to the sale of an iltizam was recorded using the formula nazala wa faragha wa
asgata, meaning roughly to “cede, release, and transfer,” or a variation on that
formula. The object of exchange was designed by various but similar formulae,
such as “his right . . . of that which is in his control and disposition” or “. . . in
his care/responsibility.” Such language kept a clear distinction between iltizam
rights and rights associated with real property (milk). While property was

* Martha Mundy and Richard S. Smith, Governing Property, p. 15.

** Baber Johansen, The Islamic Law on Land Tax and Rent: The Peasants’ Loss of Property Rights as
Interpreted in the Hanafite Legal Literature of the Mamluks and Ottoman Periods (London: 1988), pp.
81-82.

“® Kenneth M. Cuno, The Pasha’s Peasants: Land, Society, and Economy in Lower Egypt, 1740-1858
(Cambridge: Cambridge University Press, 1992), p. 33.
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recorded in the court records as “sold” to a “buyer,” iltizams were recorded as
“transferred” to a “transferee.”*’

As it can be concluded from the quotation above, the usage of different terminologies
for succession practices of miilk and miri separately is yet another indicator of state
efforts to keep the distinction between usufructuary rights and rakabe. For miri and
wagf lands, the word that was used was “transfer” (intikdl) instead of “inheritance”
(irth), for the latter pertained to the inheritance of full property according to Islamic
law, thus it was avoided.*® The reassertion of madlikdnes by the state was realized by
reissuing malikane lands to the heirs of the mdilikdne holders as lands on which
usufructuary rights were held by tapu as it was envisioned in a nizimname dated 1840.%
The law permitted the owner to leave madlikdne land to his children without exclusion of
female heirs.

As to the Land Code of 1858, as a “rule of property,”50

it classified land in five types on
the basis of access: freehold (muilk), state lands (miri), uncultivated lands (mevat),
common lands (metriike), and waqf lands (mevkiife). Yet, miri lands, by and large, were
the realm that the Code applied. It also reduced the administration of wagf lands made
out of state lands to miri category.>® With regard to the individualization of property
rights, the Code restricted the usage of miri lands communally, and enforced individual
usage with individual title deeds.>* Stipulations of the Code required further regulations
in terms of registration of miri land with individual title deeds. The Tapu Nizamndmesi
followed the Land Code in 1859 and defined the administration of transactions on miri
land. Further laws continued to be issued to complete inheritance and mortgage rules
over waqf and miri property. The restriction imposed by the Code on the process of miri

and wagf soil to produce construction materials, such as tile and brick, was invalidated

" Ibid, pp. 37-38.

*® Ibid, p. 74. Although the term ‘inheritance’ pertained to the succession of miilk property, throughout
this thesis, | use it to mean intikdl just not to mix it with ‘transfer’ (ferdg).

* Dina Khoury, State and Provincial Society in the Ottoman Empire: Mosul, 1540-1834 (New York:
Cambridge University Press, 1997), pp. 105-107.

% Huri islamoglu, “Property as a Contested Domain,” p. 26.

S “Tahsisat kabilinden olan ardzi-i mevkifenin ardzi-i miriye-i sirfa gibi rakabesi beytii’lI-mdla ‘did
olmasiyla bunlar hakkinda bundan sonra zikr ve tafsil olunacak mu’ameldt-1 kaniiniyye tamamiyle cari
olur.” Ardzi Kaniinnamesi, 1274/1858. Diistiir, 1:1, p. 166. See Ahmet Akgiindiiz, Mukayeseli Islam ve
Osmanly Hukuku Kiillivat: (Diyarbakir: Dicle Universitesi Hukuk Fakiiltesi Yayinlari, 1986), p. 684.

52 “Bir karye ve kasabann biitiin ardzisi toptan olarak ahdlisinin hey et-i mecmiia’sina veyahud
iglerinden bi’l-intihab bir veya iki ii¢ sahsa ihdle ve tefviz olunamayub, ahdliden her sahsa baska baska
ardzi ihdle olunarak keyfiyyet-i tasarruflarint miibeyyin yedlerine tdpu senedleri i’ta’ olunur.” Ardzi
Kaniinnamesi, p. 167. See Ahmet Akgiindiiz, p. 685.
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with the promulgation of a new law involving the usage of waqf and mir7 lands in
1913.%

%3 Ardzi Kaniinnamesi reads: “Bir kimse mutasarrif oldugu ardzisinin topragini me 'mirundan izin
almadikga isti’'mal ediib kiremid ve tugla gibi seyler yapamaz. Yaptigi siretde ol topragin mahallindeki
kiymeti, gerek ol ardzi ardzi-i miriyeden olsun ve gerek mevkiifeden bulunsun, ol kimseden canib-i miri
igiin alinur,” p. 168. See Ahmet Akgiindiiz, p. 686. On the other hand, the mentioned law of 1913 reads:
“Bir kimse mutasarrif oldugu ardzinin topragni isti’'mal ile kerpic ve tugla ve kiremid yapabilur ve kum
ve taslarini satabilur. Su kadar ki bu husiisdtta kavanin ve nizamadt-1 mahsiisesi ahkdmina tabi’ olur.”
Emvdl-i gayr-i menkiilenin tasarrufu hakkinda kanin-1 muvakkat, 1331/1913. Diistir, 25, p. 241.
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Chapter 2:

Evkdf-1 Hiimdyiin Nezareti

Evkaf-1 Hiimdyin Nezareti founded in 1826 was the major institution of state
domination over waqf property. The Nezaret as the main agent of centralizing Ottoman
waqgf administration was initially to control waqfs founded with state resources or
subsidized by the central administration. Its primary task was to transfer revenues
derived from waqgf sources to the state treasury. It not only controlled the sources of
waqf revenue but also created a distinct space of state imposition in terms of both
taxation and law. New laws and regulations of the nineteenth century were initially
imposed to waqgfs controlled by the Nezdret. On the other hand, taxation of waqf
property was reshaped by the reordering of waqf property. Given the increasing costs of
warfare, expenditures of an expanding bureaucracy and the need to finance reforms, the
state sought to increase its sources of revenue. Waqfs centralized within the body of the
Nezdret came to meet the needs of the centralizing state for the consolidation of

intensified taxation and control over revenues.

Before the foundation of the Nezdret, waqgf administration was handled by different
offices. Sadridli Nezareti was responsible for the waqgfs the control of which was in the
hands of grand viziers; Seyhiilislam Nezdreti was in charge of waqgfs stipulated to be
under the supervision of seyhiilisidms; and Bdbiissa’dde Agast Nezdreti managed the
waqfs founded by the imperial elite. These offices were relatively early examples of
decentralized waqf administration.> Bdbiissa’dde Nezdreti was superseded by
Dariissa’dde Agast Nezareti that was established in 1586. Eight more offices including
Haremeyn Evkdfi Nezareti were instituted over the course of time under the posts of
different bureaucrats. During the reign of Abdiilhamid I some waqfs comprising
imperial and exempted endowments previously directed by other offices began to be
controlled by Hamidiye Evidfi Kaymakamligi.>® On the local level, the qadi was the
main agent who acted as the inspector.

> Seyit Ali Kahraman, Evkdf-: Hiimdyiin Nezdreti (istanbul: Kitabevi, 2006), p. 2.
> Ibid, pp. 4-5.
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Evkaf-1 Hiimdyiin Nezareti was initially meant to administer the waqfs under the control
of the Darphdne-i Amire Nezdreti to diminish its workload which had grown due to the
increased number of waqfs.>® As seen in the Hatt-: Hiimdyin dated 1826 and written for
the establishment of the Nezdret, its foundation was also related to the efforts to
increase sources of revenue needed to meet expenditures of the new army, namely

Asdkir-i Mansiire-i Muhammediye that was formed in the same year.”’

Barnes attributes the foundation of the Nezdret to Mahmud II’s desire to take back what

had once been state’s property:

It was Mahmud’s intention that the majority of landed property and roofed
property revenue which had been diverted by means of icareteynlu semi-
familial evkaf into private hands should return to its original condition as
property belonging to the state. This was not an idle claim, for the majority of
evkaf in the Ottoman dominions was arazi-i emiriye-i mevkufe, miri lands that
were made vakif. As the rakabe remained with the beytiilmal, they were evkaf-1
gayr-1 sahiha, canonically unsound; and as they were of quasi-legal status and
ultimately held provisionally, they could be revoked. This, in point of fact, is
exactly what happened, for the right of control to the evkaf of the empire under
Sultan Mahmud |1 reverted to the state. The principal applied was that property
which originally belonged to the state remained with the state.*®

In general terms, waqfs made from state lands were divided into two: vakf-r sahih,
sound wagfs, and vakf-1 gayr-i sahih, endowments that were not sound according to
wagf jurisprudence.®® The former kind was made from tithe (ds:ir) lands that belonged
to Muslims, and harac lands which were conquered lands and subject to a tribute.®® It
also involved waqfs made from miilk that was assigned to an individual by the sultan.®
The founder was the person whose stipulations defined the functioning of this kind of
wagfs. The latter type was based on the assignment of revenues generated from a piece

of state land to a religious or charitable end.® It also had three sub-categories: in the

% Seyit Ali Kahraman, Evkaf-1 Hiimdyin Nezdreti, p. 6; “Bir de bir miiddetten berii evkdf-1 hiimdyinumuz
dahi Darbhane den iddre olunmakta ise de maslahatin cesameti cihetiyle merkez-i layikinda bakilmaktan
kalmug, ...” BOA. Hatt-1 Hiimayun, no: 17362. Cited in ibid, p. 109.

> “Bi-hamdillahi ta’dla tertib ve tanzimine muvaffak olunup bir tarafdan tevfir ve teksirine bakilmakta
olan Asdkir-i Manstire-i Muhammediyye 'nin masarifatt mukabili karsuluk irad tedarik olunmadik¢a ne
derece usret gekilecegi zahir ve derkdr olduguna binden ...” BOA. Hatt-1 Hiimayun, no: 17362. Cited in
ibid, p. 108.

%8 John Robert Barnes, An Introduction to Religious Foundations, pp. 85-86.

% Omer Hilmi Efendi, Ithaf~iil Ahlaf fi Ahkam-il Evkaf, p. 39.

% Ibid.

*! Ibid.

%2 Ibid. p. 40.
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first category, only the taxes on land were delegated for a charitable purpose while the
rakabe, the substance of the land or the right to land itself, and usufructuary rights
remained with the beyzi’l-mal, the state treasury.®® Tax revenues were deemed miilk,
and as such they were permitted to be endowed to finance public works in religious,
educational, and health and social services.®* Since the state retained the right to use
this kind of lands they were treated as state lands and subjected to the regulations of the
Land Code, and transferred to individuals with a title deed.®® In the second category,
only the right to use was assigned to the wagf whereas the state continued to reserve the
rakabe and the right to taxes.®® In the last category, only the rakabe rested in the hands
of the state and the right to use and the right to taxes were given away for the waqf.®’
The ordinances of the Land Code did not cover the last two categories, and the renter of
these wagfs had the right to leave wagf property as an inheritance to his/her heirs or
transfer it to another lessee.?® The conversion of state lands to endowments as vakf-:
sahih or vakf-1 gayr-i sahih, however, did not result in tax exemptions. These lands were
still bound by state taxation even after they were endowed.®® Furthermore, the legal
status of waqfs that were not sound (vakf-: gayr-i sahih) had always stirred up
controversy, and this ambiguity was sometimes used to justify state intervention in such

wagqfs.’

This division according to laws concerning land categories is important to note in view
of the fact that not only waqfs that fell under these categories could be rented through
icareteyn, except for the first sub-category, but also it reveals that “utility and
practicality” could be preferred at the expense of the Hanafite waqf jurisprudence

dictating that only miilk can be endowed.”

The scope of the Nezdret’s supervision was to expand rapidly to the extent that by 1832
almost all the waqgfs under the control of the above-mentioned offices were transferred

% Ibid. p. 41.
% Tevfik Giiran, Ekonomik ve Mali Yonleriyle Vakiflar: Siileymaniye ve Sehzade Siileyman Pasa Vakiflar:
(Istanbul: Kitabevi, 2006), p. 7.
22 Omer Hilmi Efendi, [thaf-iil Ahlaf fi Ahkam-il Evkaf, p. 41.
Ibid.
*" Ibid.
% Ibid.
* Ibid.
" Tevfik Giiran, Ekonomik ve Mali Yénleriyle Valaflar, p. 8; Ebul’ula Mardin, Toprak Hukuku Dersleri
(Istanbul: 1947), p. 22.
" John Robert Barnes, An Introduction to Religious Foundations, pp. 46-47.
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to the Nezdret.”” New offices were added to its administrative structure to cope with its
broadened responsibility.”® The extent of the Nezdret’s operations was beyond the
capital. The new institution which claimed to centralize all the waqgfs in the Ottoman
world was to have a broad administrative structure embodying both central and
provincial directorships and various offices. The concerns behind the institution of new
administrative bodies at the provincial level were mainly to repair ruined wagfs, to

centralize and control waqf revenues, and to balance waqfs’ incomes and expenses.74

The regulations issued by the Nezdret together with intensifying documentation and
expanding bureaucracy set certain limits to the trustee’s scope of operations, and
marked more precise state efforts in the establishment of central wagf administration in
the form of surveys, continuous records and penalties. In quantitative terms, the total
number of the waqfs controlled by the Nezaret and its proportion to the overall number
of wagfs in the Empire remains unclear due to the lack of studies on this issue.
However, it can be clarified that the Nezdret was responsible for two different types of
waqfs: evkdf-i mazbita controlled directly by the Nezdret, which included wagfs
established by the sultans and their dependents, waqfs transferred to the Ministry
because of the extinction of the founder’s descendants, and waqfs that were under the
supervision of the Nezdret, but at the same time had trustees paid by the waqgf treasury;
and evkdf-1 miilhaka that were run by their trustees under the supervision of the Nezaret,
which usually accommodated waqgfs the administration of which was assigned to the
chief dignitaries of the state.”

"2 Seyit Ali Kahraman, Evkdf-1 Hiimdyiin Nezareti, pp. 6-7. Oztiirk states that by 1831 the number of the
wagfs controlled by the Nezaret was 632 in Tiirk Yenilesme Tarihi Cercevesinde Vakif Miiessesesi, p. 76.
However, Kahraman informs that “Rebi ‘iilevvel 1247/Agustos 1831 'de Defterdar-i Sikk-1 Evvel,
Reisiilkiittab ve Istanbul, Galata, Eyiib, Uskiidar kadilar: ve Haremeyn miifettisiyle Saray Agast
nezaretlerinde bulunan 632 vakifile ...” in Evkdf-1 Hiimdyin Nezdreti, p. 7. But, he also informs that
before 1831 there were other wagfs tied to the Nezdret.

73 Seyit Ali Kahraman, Evkdf-1 Hiimdyiin Nezareti, p. 7.

™ An imperial edict written to the governor of Van to inform him about the appointment of a wagqf
director in 1847 reveals such concerns as follows: “... imdi siz ki, Van deftardart ve kaimmakami
miisarunileyh, kuzat, niivvab, ... ve azayr meclis-i mumaileyhimsiniz. Ciimlenin ma’lumu oldugu iizere
ekseri evkaf miitevellileri vakfin gelirlerini yerine sarfetmeyip ekl etmekte, hademe-i hayrat dogru diiriist
gorev yapmamakta, bunun sonucu olarak vakif hayrat binalar harap ve perisan olmaktadir. Bu durum,
vakifin sartlarina aykirt ve rizayr alisanima mugayirdr. Bu basibosluk ve daginikliga bir son vermek,
bunlarin hepsinden daha énemlisi, vakiflarin hiisn-ii idarelerini temin etmek, gelir ve giderlerini zabt u
rabt altina almak, tamire muhta¢ vakif binalart tamir ettirmek, ehil olmayan ve goreve gelmeyen
vazifelileri degistirmek amaciyla diger eyalet ve sancaklarda oldugu gibi, Van Sancagi 'na da miistakil bir
evkaf miidiirii tayin olunmugtur.” VGMA 1264: 968/31. This abridged version of the text is cited in Nazif
Oztiirk, Tiirk Yenilesme Tarihi Cergevesinde Vakif Miiessesesi, p. 83.

> Ali Himmet Berki, Vakiflar: Vakif Miiessesesi Insanlarin Diisiinebildikleri Hukuki Miiesseselerin en
Haywlisidir (Istanbul: Cihan Kitaphanesi, 1940), pp. 291-292; Omer Hilmi Efendi, Ithaf-iil Ahlaf fi
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As to the qualitative side of the picture, the stress on the importance of waqgfs and their
rejuvenation closely corresponded to the concerns of the day of reform.”® The document
regarding the budget of the Nezdret dated 1909 provides an idea about the need for the
improvement of wagfs’ condition according to modern principles of architecture and
construction, which also took their historical significance into consideration.”” In the
document, the part devoted to repair and construction deserves special attention with
regard to both its content and length. Yet, a brief review of such activities before 1909

is in order.

The venture for restoration of devastated and ruined waqf assets with standard rules,
and the restoration and rearrangement of mosques’ surroundings’® were in line with the
intensive regularization projects in the spirit of the nineteenth century city planning
principles, which involved widening, straightening and opening of streets for an
efficient transportation network, regularization of city space for a uniform urban fabric,
opening of public squares, a preference for brick and stone as construction materials,
creation of square-shaped or rectangular building blocks, embellishment, improvement
of building methods, and construction of pavements, water and sewage lines.”® An early
example of a restoration movement involving wagf buildings in Istanbul began in 1830

with a modest result including only three mosques and three masjids to be repaired.®

Ahkam-il Evkaf, pp. 16-17. In a document concerning the transfer of wagf assets dated 1870 it is
expressed that the number of waqfs directly controlled by the Nezdret (evkdf-1 mazbiita) was less than the
number of waqfs that were not controlled by the Nezdret (evkdf-1 gayr-i mazbiita). Whether the term
‘evkdf-1 mazbuta’ that appears in this document includes evkdf-1 miilhaka is unclear. ... evkdf-1 gayr-i
mazbitanin adedi evkdf-1 mazbiitadan ekser ve ...” Musakkafdt ve miistegallat-1 mevkiifede muvdza 't-1
ferdg hakkinda buyuruldu-i sami, 1286/1870. Diistir, 1:3, p. 164.
"6« iddre-i hiikiimetin her su’besinde sdye-i Mesrutiyyette her giin yeni bir eser-i terakki meshiid oldugu
halde Evkaf Muhdsebe Idaresi’ni bu hdlde birakmak hal-i ma 'miiriyetde muhdfazalar: esbabinin
istikmaline dinen ve insdniyyeten vazifedar bulundugumuz dasdr-1 ber-giizide-i eslafi unutarak mu’dmelat-
1 evkdfin hal-i sabiki tizerine cereyanmina mivdfakat etmek demek olup halbuki vakifin-i kiram hazeratinin
viicuda getirdikleri mii’essesdt-1 ‘dliye-i vakfiyyenin memlekete ettigi ve edecegi hidemdtin derece-i
‘ulviyyeti goz oniine getirilince bunlarin i1slahi emrindeki viicub ve ehemmiyyetin bir kat daha ta’ayyiin
edecegi cihetle ...” “... ale’l-umim mu’dmeldt-1 devlette bir stiret-i miismirede teceddiid goriinmek lazim
gelen su zamanda ... Evkdf Nezdreti’'nin 1909 Yili Biitgesi Esbdb-1 Miicibe Mazbatasi. Cited in Seyit Ali
Kahraman, Evkdf-i1 Hiimdyiin Nezdreti, p. 132.
e fenn-i mi 'mari, kavad’id-i ingd 'at ve ba-husus tarih-i mi’'mdri nokta-i nazarindan tanzim etmek ...”
Evkdf Nezdreti’nin 1909 Yili Biit¢esi Esbdb-1 Miicibe Mazbatasi. Cited in ibid, p. 141.
"8 Nazif Oztiirk, Tiirk Yenilesme Tarihi Cercevesinde Vakif Miiessesesi, pp. 193-206.
" Zeynep Celik, The Remaking of Istanbul: Portrait of an Ottoman City in the Nineteenth Century
(Berkeley: University of California Press, 1993).
8 Nazif Oztiirk, Tiirk Yenilesme Tarihi Cercevesinde Vakif Miiessesesi, p. 194.
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Yet, in the following year it increased to 110 waqf assets.?! In 1843 and 1845 the repair
of wagfs in Damascus and Konya followed these mainly Istanbul-centered activities.??
However, these examples outside of Istanbul seem to be very rare; in other words,
restorations were usually limited to the capital. Actually, the nineteenth century building
and street regulations appear to confirm this situation. Until 1864 when the Street and
Building Regulation was enacted regularization laws did not comprise cities or large

villages other than Istanbul.®

The capital was a special case as the fagade of the Empire
in the new city planning programs, and consequently the nineteenth century for Istanbul
constituted a new era marked by new urban policies, new institutions, and new
regulations. This is not surprising when we consider the fact that even in Istanbul city

planning activities were only piecemeal and confined to burnt-out districts.

The document regarding the 1909 budget of the Nezdret reveals that to a great extent,
waqfs were dilapidated due to ignorance, and thus, there were many more waqfs to be
rebuilt.®* The emphasis on the lack of skilled officials and workers who were
knowledgeable in technology, art and the science of old artifacts and rules of
construction is recurrent in the text. This lack is explained with a comparison with the
situation in European cities, such as Vienna, Paris and Stuttgard in which historical
buildings are well protected although their value is far less than many mosques in the

empire.®®

8 |bid, pp. 194-195.

% |bid, p. 197.

8 Turuk ve Ebniye Nizamnamesi, 1280/1864. Cited in Giil Giileryiiz Selman, Urban Development Laws
and Their Impact on the Ottoman Cities in the Second Half of the Nineteenth Century (MA Thesis,
Middle East Technical University, 1982), Appendix: A47-A64.

8 <« dsdr-1 mezkurenin (ekseri endfis-i asar-1 ‘atikadan bulunan cevami’-i serife ile hayrat-1 miinifenin)
kdffesi de her diirlii aksdmina varincaya kadar diisecek ve miinhedim olacak derecede harab ve muhtdc-1
ta’mir bir halde bulundugu ve simdiye kadar ihmdl edildiginden ve ale’l-husiis ehline tevdi’-i keyfiyyet
edilmediginden ndsi fen ve san’dta ve ‘ilm-i dsdr-1 ‘atikaya tevfikan ta 'mirat yapilmadigr gayr-i kabil-i
inkdrdir.” EVKdf Nezdreti'nin 1909 Yili Biit¢esi Esbdb-1 Miicibe Mazbatas:. Cited in Seyit Ali Kahraman,
Evkaf-1 Hiimdyan Nezdreti, p. 140.

8 “Viyana’da, Olm’de, Paris te, Stutgard’da ve’l-hdsil tarih ve san’at nokta-i nazarindan eski bind’lart
bulunan her memleketde bu bind’larin siiret-i dd’imdde ta 'mir ve hiisn-i siretle muhdfazasina me 'mur
birer mi’'mari ve bir de adetce simdiki Insd’at ve Ta’mirat Idaresi me murin-i fenniyyesinin iki misli
kadar bir hey et-i ta’miviyyesi vardir. Ale’l-husus ki bu bind’larin degeri bir Siileymaniye, bir Yeni
Cami’, bir Yesil Cami’, bir Karatay Medresesi, bir Sahretullahi’l-Miiserrefe kadar bile degildir.” EvKaf
Nezdreti’nin 1909 Yili Biitcesi Esbdb-1 Miicibe Mazbatasi. Cited in ibid, p. 140.
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References to European cities were common in the reformist language of the nineteenth
century. For instance, Mustafa Resid Pasa, one of the most influential reformers of the
nineteenth century, set the basic replanning aims in the context of city space even before
the declaration of the Tanzimat Edict. Influenced by the Western urban structures during
his diplomatic missions in London and Paris, he was among the earliest reformers
advocating the application of kavdid-i hendese (geometrical rules) to urban space. His
main considerations were to enlarge and regularize labyrinthine streets, and convert
timber city fabric to masonry, which was, in turn, the only way to prevent frequent
fires.?® This also coincided with a change in the perception of fires from divine
punishment to signs of underdevelopment and occasions to regularize urban space. He
also suggested that talented students should be sent to Europe to study modern
construction methods of Western architecture. In addition, foreign architects and
engineers should be employed to create an urban structure based on Western

examples.”’

Therefore, what is significant is not simply this reference itself, but the very materialist
and secular approach to wagf assets in the sense that they were seen only as historical
monuments and works of art that embodied architectural heritage. This approach
constructed from the perspective of art (“san’dt nokta-i nazarindan)® excluded any
mention of the social, cultural and religious functions of waqgfs. It marked a rupture in
the way spatial ordering of the city was perceived as the understanding of architecture
was historicized. The same approach can be observed in the efforts to cleanse the
surroundings of mosques and monuments of import, such as Ayasofya, Siileymaniye,
and Cemberlitag in order to spotlight their architectural magnificence following the
1865 Hocapasa Fire. This rupture invites a question as to how we can link it to other
changes in notions of wagfs in social, religious, economic and political terms other than

questions of property.

8 Cavid Baysun, “Mustafa Resid Pasa’nin Siyasi Yazilar1,” Istanbul Universitesi Edebiyat Fakiiltesi
Tarih Dergisi 11, no. 15 (1960): 124-125.

87 Cavid Baysun, “Mustafa Resid Pasa’nin Siyasi Yazilar1,” pp. 124-125.

8 Evkdf Nezdreti 'nin 1909 Yili Biitcesi Esbdb-1 Miicibe Mazbatas:. Cited in Seyit Ali Kahraman, Evkaf-i
Hiimayin Nezareti, p. 145.
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Chapter 3:

The Icdreteyn System: development, legal framework and functioning

The importance of wagfs in terms of economy, religion, and urban layout required the
refinement of a large body of legal rules to meet the idea and practice of waqgf, and
practical necessities of administration. Consequently, religious endowments came to be
recognized as a significant issue in the corpus of Islamic jurisprudence. To all
appearances, the diversity of Islamic legal reasoning is reflected in the diversity of
opinions among the ‘founding fathers’ of the Hanafite school on wagf as in many other
issues. Leeuwen in his study of wagfs in Ottoman Damascus informs that Abu Hanifa,
the founder, touched the subject of waqgf only briefly, and he was less concerned with
legal implications of waqf than limitations on the founders’ scope of operation and
status of the waqf-object itself as a pious gift (sadaga), the irrevocability of which was

central %

Muhammad al-Shaybani (d. 805) expanded Abu Hanifa’s confining line of
reasoning in an environment where the regulations related to waqfs became more
complex. On the other hand, Abu Yusuf advocated the multiplication of religious
endowments, and tried to codify a framework that would be encouraging for founders to
turn their properties into wagfs. What became the dominant view on waqfs within the
Hanafite doctrine is Abu Yusuf’s less restrictive perspective.”® Yet, Abu Bakr al-
Shaybani al-Khassaf, the chief gadi of Baghdad in the eight century, was the first to
attempt to compile the articulated discussions on waqgf in the form of collection of rules,
and his work, Kitab ahkam al-awqaf, persisted as the major source with regard to the

Hanafite wagf jurisprudence.®

Transactions that could be conducted on endowed property, such as perpetual or
temporary leases, inheritance of usufructuary rights (intikal), transfer (ferag),
subcontracting, exchange (istibdal) and separation (ifrdz), were permitted by Islamic
law as exceptional means to cope with the inalienability of waqf property in cases
where wagf assets were in danger of dilapidation, or the transaction provided more

advantages to the waqf. The inalienability of waqf property, simply dictating its

% Richard van Leeuwen, Wagfs and Urban Structures: The Case of Ottoman Damascus (Leiden, Boston,
Koln: Brill, 1999), p. 38.

% |bid, pp. 38-39.

% Ibid, p. 39.
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protection against any kind of economic transactions, was one of the basic results of the
conception of waqgf as belonging to the realm of huquq Allah. It meant that once a
property was endowed it became the property of God, and refered to the eternal nature
of the endowment. However, such a strict rule was not practical since it was not always
capable of responding to various configurations of necessity, be it for the interest of the
wagf or for the needs of society. Its being impractical is reflected even on the legal level
presented in fatwa collections used in this study even if we were to leave aside the
practical problems encountered. And yet, fatwa collections indicate that the emergence

of transactions on waqgf property was not always related to the danger of dilapidation.

In particular, the issue of leasing waqf possessions seems to have stirred up deep
controversy among scholars from the early history of wagf until relatively recent times.
The main question, from which the debate resulted, is the stipulation that only a limited
period of rent was permitted, usually one, or at maximum three years.*’ On this
question, Leeuwen quotes the following remarks from a treatise on istibddl (exchange
of wagf possessions with miilk) and ijara tawila (long-term leasing), entitled Risala
tata’allag bi-al-awgaf min al-istijara wa-al-istibdal ila ghayr dhalik (“Treatise
concerning waqfs: on rent, exchange and other issues”), written in 1766 by an unknown
author or authors: “After all [a long-term leasing would lead to the repeal of waqf],
people would in the course of time no longer remember that a property is waqf and
consequently give false statements in court. Since oral testimonies are the main category
of legal evidence, this would endanger the legal status of wagfs. In the old days, this
was not seen as a problem and there were no limits to the terms of the leasing of waqgfs,
but in these times people are prone to corruption and eager to appropriate what is not
theirs.”® Although the argument regarding unlimited leasing in the “old days”
challenges our general assumption that waqf property leases moved from shorter terms
to longer terms in contradiction to the mentioned stipulation while as much as it is true
that it might possibly be an occasion for the author or authors to criticize “corruption” in

that time, it is still revealing that restrictions on leasing terms were a fact.

% John Robert Barnes, An Introduction to Religious Foundations, p. 51; Richard van Leeuwen, Wagqfs
and Urban Structures, p. 63.
% Richard van Leeuwen, Wagfs and Urban Structures, p. 63.
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Icdreteyn, as one form of long-term leasing, means double rent paid for immovable
wagqf assets. It was composed of mu ‘accele, i.e. the downpayment, and miieccele, i.e. a
small amount of rent paid at the end of every month or year.** The system of mukdata
as another form of long-term leasing needs to be explained due to its similarity to
icareteyn. The difference between the mukdtaa and icareteyn systems was that
buildings or plants on waqf lands rented through mukdtaa became the freehold of the

£ The mukdtaa

renter, and only the land itself remained in possession of the waq
system was not limited to waqf property alone. It could be adapted to miri land as well,
as it is seen from the fatwa collections,*® and it was mostly applied to the construction
of public buildings in the nineteenth century.”” On the other hand, in the icdreteyn

system, both buildings or plants and the land continued to be the property of the waqgf.

The payment of miieccele monthly or yearly provided some protection for the wagf. In
the first place, it served as a potential site of waqf’s memory, in other words as a ritual
repeating itself every month or year to remind that the ultimate ownership of the
property belonged to the wagf, not to the lessee.®® That is to say that it prevented any
claim based on the right of prescription (miirir-u zaman). The renter could only
maintain his/her right over the waqgf as long as he/she paid the miieccele regularly.
Otherwise, the wagf had the right to assign the property to another lessee.*® Secondly, it
made the practice of mukdtaa or icdreteyn legal according to Islamic law since it also
meant the renewal of the contract between the wagf and the renter every year.'®
However, there is no indication in the fatwa collections under study that such an

argument was used to justify long-term leasing.

% Omer Hilmi Efendi, Ithaf-iil Ahlaf fi Ahkam-il Evkaf, p. 17.

% Ibid, p. 17.

% «Zeyd ardzi-yi emiriyyeden tapu ve mukdta’a ile tasarrufunda olan yeri taraf-1 saltanattan kendiiye
temlik-i sahih ile temlik olunmadan bir cihete vakf eylese sahih olur mu? El-cevap: Olmaz.” Abdilrahim,
Fetavd-y1 Abdiirrahim, p. 394.

" Nazif Oztiirk, Tiirk Yenilisme Tarihi Cercevesinde Vakif Miiessesi, p. 257.

% < Arsast mukdta’alu vakf ve bind st miilk olmak iizere bir menzile mutasarrif olan Zeyd nice seneden
berii bir vakfin miitevellisine menzil-i mezburun ‘arsasinin mukdta’asidur deyu senede su kadar akce
verub ‘arsamin vakfiyyetini ikvar etmis iken hald Zeyd ol ‘arsa kimin vakfidir ben bilmem vakifin ismi
ma’liim olmayacak ba’de’l-yevm mukdta’a vermem demege kddir olur mu? El-cevap: Olmaz.”
Abdiilrahim, Fetava-yi Abdiirrahim, p. 406.

% “Jedre-i mu’accele ve miieccele ile bir vakf diikkana mutasarrif olan Zeyd her re’s-i serhde iicret-i
miieccele vermekte ta’alliil ve miimatale tizere olsa hald miitevelll diikkan-1 mezburu dhara icdra kddir
olur mu? El-cevap: Tenbih-i hikimle miintebih olmazsa olur.” Abdilrahim, Fetdvd-y1 Abdiirrahim, p.
517.

100 Bijlent Kopriilii, “Evvelki Hukukumuzda Vakif Nev’iyetleri ve Icareteynli Vakaflar,” Istanbul
Universitesi Hukuk Fakultesi Mecmuast, Vol. XVIII, No. 1-2 (1952), p. 713.
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Parties involved in an icareteyn arrangement were the founder, the trustee, the ones
specified as the receipients of revenue, the lessee, and the gadi, among whom the
relations were organized according to their sanctioned status and well-established and
preferred rules. From the cases noted in the fatwa collections it seems quite clear who
had certain rights over others. In many cases, the founder laid the ground for the
functioning and operations of the waqgf. The conditions stipulated by the founder were
to be followed unless they became harmful to the interests of the waqgf in the course of
time, or a necessity emerged, the solution of which contradicted them. If some of them
turned to be disadvantageous for the wagf it was then the trustee or the gadi to decide
for the well-being of the wagf.

In the Ottoman world, a pragmatic approach seems to have been adapted. In the fatwa
collections under study, the occasions for renting waqf possessions usually originated
from the need for repair and reconstruction as the following typical example illustrates:

The waqgf house, the office of trustee and the habitation of which were
stipulated to Zeyd, needs to be repaired. The waqf is not able to repair [the
house]. If Zeyd is also not able to repair, is it licit for Zeyd that he rents out the
house to someone else with the permission of the gadi until the rent enough for
repairment is accumulated? The answer: it is.'%*

One way to determine the period of lease was to limit it with the period in which the
lessee regained the amount of money that he/she spent for reconstruction through the
usage of the waqf house as the case above demonstrates. Such cases required the
permission of the gadi, and there was no question of returning the wagf to the ones who
had been appointed by the founder to receipients of revenues generated from the sources
of the wagf, and to maintain the office of trustee after the lessee was repaid through

usage. %% Likewise, the trustee did not have the right to take the property back before the

101 «Tevliyet ve siikndsi Zeyd’e mesriita olan vakf menzil ta’mire muhtig olub vakifda ta’'mire miisda’de
olmayub Zeyd ddihi ta’mire kddir olmasa Zeyd menzili re’y-i hakimle ta 'mire kifdyet edecek iicret hdsila
olunca éhara icér edub iicretiyle menzili ta ’'mire kdadir olur mu? El-cevap: Olur.” Erzurumlu Feyzullah,
p. 187.

102 «Tevliyet ve siikndst vakifin batnen ba’dehu batin eviddina ve evldd-1 evladina megrita vakf menzil
hardp olub vakifda ta’mire miisaa’de olmayub ta’m’ire kifdyet edecek iicret hdsila olunca icar lazim
olmagla Zeyd menzili re’y-i hdkimle ‘Amr’a icdr eder oldukta ‘aded-i eyydm beydn olunmadan yevmi su
kadar ak¢eye ‘Amr’a icar ve teslim edub ‘Amr’a menzilin harab olan muvdza'ani malinla ta’mir eyle
masrifunu ticretten istifd edince menzilde sdkin ol dimekle ‘Amr dahi malindan kadar-i ma 'rif su kadar
akge sarf ve menzilin hardb olan muvdza’ani ta’mir edub masrifunu sekini ile istif’a ettikten sonra Zeyd
menzili almadan fevt olup nébet-i tasarruf eviad-1 vakifdan Hind’e gelse Hind re’y-i hakimle menzil-i
mezburu ‘Amr’dan almaga kadir olur mu? El-cevap: Olur.” Feyzullah Efendi, Fetdvd-y: Feyziyye, p. 188.
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lessee recovered his/her money by using the waqf property, or was compensated in cash
for the amount of money that was not compensated through usage.'® Similarly, the
cases where the leasing was contrary to the founder’s conditions absolutely resulted in
on behalf of the ones specified as beneficiaries by the founder. Moreover, if the wagf
had enough income for rebuilding after the dilapidation of a wagf object renting was

invalid.1%

The conditions set by the founder could have three components: the right of habitation
in case of a wagf house, the revenues generated from the waqf-object and the right of
trusteeship. The founder could stipulate these three, or one or two of them according to
his will. If it was a case in which someone was determined only to receive the revenues

of a wagf house it was then the trustee to decide to whom the wagf house was rented.**

Such cases also suggest that a need for repair or reconstruction that legitimized renting
was not always necessary since as long as the residence of a waqf house was not
stipulated to someone it had to be rented out to produce revenue in any way. Yet, if the
right of habitation was assigned to someone by the founder the scope of configurations
tends to expand. First of all, if there was an inevitable necessity, leasing waqgf house was
valid even its residence was stipulated to specific person or persons as the following

cases present:

The waqf house, the office of trustee and the habitation of which were
stipulated to children, is in the process of dilapidation. The waqf is not able to
rebuild [the house]. If the children are also not able to repair, it is licit for them
that they rent out the house with the permission of the gadi in order to repair
the house with the rent accumulated. The answer: it is.

193 «Zeyd miitevellisi oldugu vakf-1 hardba bir menzili ‘Amr’a beher yevm ikiser akgeye icar eyledikte
menzil-i mezburu bi’l-kiilliye i’'mdrdt ve meremmet eyle ne mikdar akce har¢ edersen istifd eyle demekle
‘Amr dahi malindan yirmi bes bin ak¢e harg¢ ve sarf edip menzil-i mezburu i ’mdrdt eyledikten sonra hala
Zeyd ‘Amr’a masdrifini istifd etmeden veyahud istifd etmedigi mikddri galle-i vakifdan vermeden ‘Amr’1
menzil-i mezburdan meccdnen ihrdca kdadir olur mu? El-cevap: Olmaz.” Abdiirrahim, Fetdvd-y:
Abdiirrahim, p. 455.

104 «Zeyd’in miitevellisi oldugu vakf akdr hardb oldukta ta 'mire miisda’de var iken Zeyd ol akdri bi-gayr-i
vech-i ser’i ‘Amr’a bey’ ve teslim ettikten sonra Zeyd ma ’ziil ve yerine Bekir miitevelli olsa Bekir akdri
‘Amr’dan alub vakfigiin zabta kadir olur mu? El-cevap: Olur.” Feyzullah Efendi. Fetdvd-yr Feyziyye, p.
201.

19 “Gallesi vikifin mutlaka eviddina ve evldd-1 evlddina mesriita vakf menzile icireteyn ile mutasarrif
olan Zeyd bild-veled fevt olup miitevellisi menzili Ghara icdr etmek istedikte vikifin evlddi miicerred
gallesi bize megriita olmagla menzilde sdkin oluruz deyu miitevelliyi menzili icdrdan men’e kadir olurlar
mi? El-cevap: Olmazlar.” Feyzullah Efendi. Fetdvd-y1 Feyziyye, p. 191.
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In this context, are some persons able to prevent children from leasing by
stating that leasing is not licit since the habitation of the mentioned house is
stipulated? The answer: they are not. %

Second, according to the cases observed in fatwas, it appears that the right of residence
was reserved no matter what kind of transactions took place due to any kind of
necessity. The right of habitation to a waqgf house could be transferred by the
beneficiaries to a third person even if the house was devastated by a fire. And if, for
instance, this third person built a new house as his/her own miilk the following
beneficiaries who were entitled by the founder to the right of habitation had the right to
make the third person remove his/her miilk house unless the removal was
disadvantageous for the waqgf.?” Such situations not only reveal the protected nature of
habitation right but also let us infer about the perception of waqf property in relation to
freehold property. It seems that freehold property did not have binding legal force over

such examples.

The income of pious foundations came from two kinds of sources, either income
derived from land or revenue extracted from property that had a roof, or ceiling (sakf).
Miistagallat corresponded to revenue-bearing property in the form of land whereas
musakkafdt refered to revenue-yielding buildings, such as houses, shops, public baths,
or warehouses. In addition to these, movable property could also bear income to
religious endowments, such as money loaned at interest. The latter practice was a
controversial issue according to the Hanafite school, yet its legality was announced by
Ebussuud in the Ottoman world.*® Thus, renting out waqf possessions was an
indispensable practice for religious endowments to obtain revenue to continue their

functioning. As mentioned above, the controversy arose when long-term leasing was the

196 «Teyliyet ve siikndsi evldda mesriita olan vakf menzil hardba miisrif olub vakifda bind yva miisda’de
olmayub evidd dahi ‘imdrdt ve meremmete kdadir olmasalar hdld eviad rey’-i hakimle ol menzili hdsil
olan iicreti ile ‘imdrdt ve meremmet etmek iciin icdar ediib ticreti ile menzil-i mezburu ta’mire kddir
olurlar mi? El-cevap: Olurlar. Bu siirette bazi kimesneler menzil-i mezburun siikndsi megriittur icdr cdiz
degildir deyu eviddi icdardan men’e kddir olurlar mi? El-cevap: Olmazlar.” Abdiirrahim, Fetdvd-yt
Abdiirrahim, p. 458.

W7 «Sjiknds: ‘atikaya ba’dehum bir mescid-i serifte imdm olanlara megriita vakf menzilde ‘atika sdkinler
iken harikte muhterik olub ba’dehu bindya vakifda miisda’de olmayub ‘atika dahi hak-: siikndlarini
dhardan ‘Amr’a ferdg idiib ba’dehu ‘Amr ol menzilin yerine izn-i miitevelli ile maliyla nefSi i¢tin
miiceddeden menzil bind edub mutasarrif iken fevt olup veresesi zabt ettiklerinden sonra ‘atika
miinkdrizlar olup nobet ol mescidin imdmina geldikte imdm vakfa dahi miitevelli olmagla verese-i ‘Amr’a
bindlarini kal’i arz-1 vakfa muzir olmayacak kal’ ettirip yerini vakf igiin zabta kadir olur mu? El-cevap:
Olur.” Abdiirrahim, Fetdvd-y1 Abdiirrahim, p. 467.

198 john Robert Barnes, An Introduction to Religious Foundations in the Ottoman Empire, p. 50.
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case. Yet, there is no indication of the duration in simple renting (icar) as seen in the
fatwa collections other than the general rule that it was usually not exceeding a period
of three years. However, it was possible that even a term of three years could not be

accepted as seen from the fatwas.'*

The question as to what was intended to specify between renting by only stating icar
and renting by stating icdre-i mu’accele and icdre-i miieccele, that could be either
icareteyn or mukdtaa, remains unclear. If it was only because of the form of rent, in
case of icar, a single rent determined monthly or yearly, and in the case of mukdtaa and
icareteyn, double rent composed of mu’accele and miieccele it is easy to understand.
However, whether it also implied a difference between the durations of leasing in two
cases is difficult to grasp. Yet, the tension pervading the fatwa collections between
practice and legal framing might have something further to say on this. In the fatwas,
there are significant cases in which necessities make contradictions in legal
formulations inevitable. Apart from fires, another necessity could be the absence of
persons who were reluctant to rent a waqgf asset for only a period of one or two years.

Such cases resulted in unavoidable longer-term leases.''

Moreover, this tension seems to originate from the fact that some factors in non-ser’i

transactions forced them to continue as such as the following example illustrates:

Zeyd rents out a wagf asset, the trustee of which is himself, to Amr for a period
of ten years in return for a certain amount of rent equal to its market value.
After he takes the amount in cash, he is removed [from the office of
trusteeship] and replaced by Bekir. Is [Bekir] able to take back the waqf asset
from Amr for free before Amr reacquires his money through his usage of the
asset, by stating that the mentioned leasing is not licit? The answer: he is not.***

199 «zeyd miitevellisi oldugu vakf hamami cem’an ii¢ sene tamamina dek ‘Amr’a ic’ar eylese ic’ar-1
mezbur cdiz olur mu? El-cevap: Olmaz.” Abdiirrahim, Fetdvd-y: Abdiirrahim, p. 496.

WO «7zoyd miitevellisi oldugu vakf hamami bir seneye veyahud iki seneye isticdra talib bulunmamagla
Zeyd ii¢ sene tamamina dek vakfa ndfi’ olmagin ecr-i misli olan yiiz bin akgeye ‘Amr’a icdr ve teslim
ettikten sonra Zeyd ma ziil olub yerine Bekir miitevelli oldukta ben miitevelli-1 sabikin icdrini tutmam
deyub ol hamamu ii¢ sene tamam olmadan ‘Amr’dan alub dhara icdra kadir olur mu? El-cevap: Olmaz.”
Abdiirrahim, Fetava-y1 Abdiirrahim, p. 496.

WL «Zovd miitevellisi oldugu vakf ‘akdrdti on seneye dek ‘Amr’a ecr-i misli olan su kadar ak¢eye icdr ve
teslim ediib ticret-i mezbureyi ‘Amr’dan ciimle pesin aldiktan sonra Zeyd ma ’ziil olup yerine Bekir
miitevelli oldukta ‘Amr verdigi iicreti ol ‘akdrdtin ecr-i mislinden istifd etmeden icdr-1 mezbur sahih
degildir deyu ol ‘akdrdti ‘Amr’dan meccdanen almaga kadir olur mu? El-cevap: Olmaz.” Abdiirrahim,
Fetava-y1 Abdiirrahim, p. 496.
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In this example, there is nothing unreasonable. However, one wonders that if the waqgf
did not have a ready reserve to pay the amount of money received in advance back to
Amr, then what would follow. Given the fact and logic that several other instances
necessitated virtually long-term leasing, such as kind of agricultural produce that was
harvested only once every two years, or the unlikeliness and unattractiveness of a
situation in which one rented a wagf house at maximum only for three years, even the
duration of simple renting (icdr) mentioned in the fatwa collections could possibly be
more than three years. In spite of that possibility, this is not beyond speculation, and
thus one should look at actual cases. In addition, it should not go without noting that
flexible formulations of scholars, such as “the continuation of a lease for ten subsequent
periods of three years” as indicated by Leeuwen? were not always accepted as the

following case demonstrates:

If Zeyd rents out the waqgf asset, the trustee of which is himself, for a long-term
period of 24 years by renewing the contract every three years as the end of
previous contract be the beginning of the following contract, is the mentioned
leasing licit? The answer: it is not.**3

Apart from this abstract and juridical discussion, case studies can provide an idea about
the practices, experiences and applications of legal rules concerning transactions over
wagqf property. For example, Hoexter, in her article where she examines the practices of
perpetual lease and exchange transactions of waqgf property in Ottoman Algiers by
taking the Wagqf al-Haramayn as a case, claims that not only in Algiers but also in many
other places and periods both transactions were far from being exceptional, but
widespread.™* Depending on data derived from income registers of Wagqf al-Haramayn,
she assesses that until the last few decades of Ottoman rule in Algiers the number of
both types of transactions was insignificant, and they were employed only in
exceptional situations in which wagf was dilapidated and stopped to produce income. It
followed a substantial increase in the number of leases and exchange transactions in

most of which neither dilapidation nor destruction was the case.'*® Nevertheless,

112 Richard van Leeuwen, Wagfs and Urban Structures, p. 63.

W3 «Zoyd miitevellisi oldugu vakf ‘akdrdtini yirmi dort sene tamamina dek her ii¢ senede bir akd-i cedid
olub akd-i sdninin ibtidasi akd-i evvelin intihdsi olmak iizere icdre-i tavile ile icdr ve teslim eylese icdr-1
mezbur sahih olur mu? El-cevap: Olmaz.” Abdiirrahim, Fetdva-yi Abdiirrahim, p. 496.

4 Miriam Hoexter, “Adaptation to Changing Circumstances: Perpetual Leases and Exchance
Transactions in Waqf Property in Ottoman Algiers,” Islamic Law and Society, Vol. 4, No. 3, Islamic Law
and Society. (1997), p. 322.

135 pid, p. 325.
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exchange transactions proved to be very gainful for the Waqf al-Haramayn, and the rent
charged to the tenants rose considerably in comparison to the amount in the former
periods.**® Furthermore, the records kept regularly and orderly were themselves the
evidence of the continuous control of the assets the Haramayn had, which invalidated
the ‘ulama’s opposition contingent upon the assumption that “if the period [of lease by
the same person] is long, this results in the annulment of the waqf (ibtal al-wagf), since
whoever saw the person treating the property the way owners do, will, with the passage
of time, consider him its owner.”**" From the tenants’ point of view, too, perpetual
leases were more advantageous than three-year leases, and in the end this advantage
turned into an increase in the annual rent. In brief, it can be said that advantage was
mutual.**® Hoexter concludes that in the case of the Wagqf al-Haramayn “a clear, rational
economic policy” was pursued by applying leases and exchange transactions no matter

in what condition the waqf assets were, partly destroyed or in perfect condition.'*®

This practicality formed around necessity found its reflection as corruption or decline
discourse in Ithdf-iil Ahlaf fi Ahkdm-il Evkaf by Omer Hilmi Efendi. It was first
published in 1890 and has been one of the major primary sources on waqgfs in the
Ottoman Empire. Omer Hilmi Efendi was a member of the committee that was formed
to prepare the Ottoman civil code (Mecelle), and during his employment in this
committee he was charged with the duty of arranging waqf issues. The outcome of this
mission was Ithdf-iil Ahlaf fi Ahkdam-il Evkaf.*® He also worked as undersecretary

(miistesar) of the Evkdf-1 Hiimdyin Nezareti and as general inspector of wagfs.

In his work, he confines corruption particularly to two systems: icareteyn and gedik*?.
Although the icareteyn system was instituted legally from the sixteenth century onwards
because of the necessities mentioned before, according to Omer Hilmi Efendi, it was

abused and corrupted in the course of time, and resulted in “bad and detrimental”

1% 1pid, pp. 325-326.
17 Ibn <Abidin, Radd al-Muhtar, vol. IV. 400. Cited in ibid, p. 326.
i: Miriam Hoexter, “Adaptation to Changing Circumstances,” p. 326.

Ibid.
120 Tahsin Ozcan, “Osmanli Vakif Hukuku Calismalar1”, Tiirkiye Arastirmalart Literatiir Dergisi, Vol. 3,
No. 5 (2005), p. 619.
121 For different meanings of gedik see Engin Deniz Akarli, “A Bundle of Rights and Obligations for
Istanbul Artisans and Traders, 1750-1840,” in Law, Anthropology and the Constitution of the Social:
Making Persons and Things. Alain Pottage and Martha Mundy (eds.) (Cambridge, New York: Cambridge
University Press, 2004), pp. 166-200.
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outcomes.'?

Yet, he does not explain what these “bad and detrimental” results of the
corrupted icdreteyn system were. By especially pointing masonry assets of
endowments, he further dwells on how waqfs that were far from being dilapidated were
converted into icdreteyn.*® His indication of masonry assets of endowments is certainly
a reference to inflammable materials since recurrent fires were the main reasons for the
development of the icdreteyn system. Thus, the leasing of waqfs’ completely intact
property through icdreteyn was the peak of Omer Hilmi Efendi’s criticism against

decadent administrators and beneficiaries who pursued their interests.

In a document produced by the state in the corpus of Diistiir at the time of the
discussions regarding the broadening of the levels of inheritance (intikdl dereceleri) on
wagfs run with icdreteyn in 1865, the tone towards the development of the icdreteyn
system sounds more flexible and pragmatic.'?* The document explains its development
with reference to the “preservation of waqfs’ interests” and the “maintainance of the
flourishing condition of real estates” in cities.’® It seems that the prolongation of

leasing periods was required to bind lessees with the duty of repairment.*?®

What Omer Hilmi Efendi and this document have in common is the widespread practice
of icdreteyn. He confined the icdreteyn system to actual necessities in an authenticist
way by rejecting its development beyond its legal boundaries while the document

mentioned above presented icdreteyn as a more customary practice rather than a clear-

122 «“Fakat ma fim oldugu tizre en giizel ve en ndf’i bir usill ve kanun siii istimdl olundugu surette en fena
ve muzir neticeleri intdc edecegi miicerrebdti umiirdan olmakla, bervechi mesrith ihdds olunmug olan
icdreteyn usili miirirt zaman ile ahlaf tarafindan pek ¢ok siii istimdlata ugratilarak fena ve muzir
neticeler vermistir.” Omer Hilmi Efendi, /thaf-iil Ahlaf fi Ahkam-il Evkaf, p. 55.

18 «Ezciimle heniiz vakifin yaptgi hal iizre bulunan kdargir han ve hamam gibi miisekkdféit-1 mamiire
miitevell iyan ve miiteneff izanin mendfi’i zatiyyeleri sdikasile “zartiretler kendi mikddrlarinca takdir
olunur” ve “hildfi kiyds sabit olan gayre makistinaleyh olmaz” kdi’de-i fikhiyyelerine muhdlif olarak
icareteyne tahvil olunmugtur.” 1bid, p. 55.

124 «“Dersa’ddet ile Rumeli ve Anadolu’nun ba ’z1 biiyiik sehirlerinde olan musakkafat ve sdir
miistegallatin ekseri icareteyn denilen usil-ii vakfiyeye tabi’ olub tesisdt-1 vakfiyenin ibtiddsinda
miistegalldt-1 icdre-i vahide yolunda iken muahharen icdreteyn usiiliine tahvil olunmus soyle ki evdilde
bir kimse mutasarrif oldugu miilk ‘arsa iizerine hdne veya han ve diikkan yaparak bunun kirdsin tesis
eyledigi bir hayra tahsis edub bu miilk vakfin mali ve igiinde bulunan adeta miistecir olmagla ol miilkiin
ta’mir ve termimi ve Yanar ytkulur ise miiceddeden ingdsi vakfina ‘did oldugundan ve vakiflarda ise
ta’'mire kudret kalmadigindan bir ¢ok miilk hardb olmug ve dyle yerlerin icdresi bi’t-tab’ diistiigiine
mebni evkdfin temettu 'u dahi tenezziile baglamis olmasiyla hem vakiflarin muhdfaza-y1 mendfi’i ve hem
de emldkin husil-ii ma’'miriyyeti maksadiyla cennet-mekdn Sultan Siileyman Han ol a’srinda emldkin
usil-ii tasarrufiyesi bir baska yola konulmugstur. Ciinkii miistecirin ikdmet ettigi yeri ta 'mir etmek
vazifesinden olmayub kendiisiinii bulundugu yerin i’ mdrina mecbur etmek i¢iin miiddet-i tasarrufunu
temdid eylemek lazim geldigine...” Hayradt ve miiberrdta dair, 1284/1867. Diistir, 1:1, p. 232.

12 1bid.

128 1bid.
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cut exception in law. Omer Hilmi Efendi’s constraining line of reasoning has been
followed and shaped as a kind of reaction to ‘Westernization’ of the empire within the

limits of modernization paradigm by comtemporary historians as well.

Among them is Nazif Oztiirk."*” He has been one of the most influencial historians who
wrote on the institution of waqf in the nineteenth century. In general terms, he
represents the nineteenth century transformation of property relations as changes to
satisfy ‘Europeans.’128 The main target of Oztiirk’s opposition to the ‘Westernization’
of the empire is the ownership of waqgf or miri property by non-Muslims and

foreigners.'?

Moreover, he perceives the nineteenth century as an era of collapse as he
states that “like other institutions of the state, the institution of waqf was also in an
obvious process of disintegration as a result of the psychological and social effects of

the decline that emerged in the nineteenth century on the individuals of society.”**°

Oztiirk’s nationalistic perspective is not the only angle from which the nineteenth
century institution of waqf is presented within the decline paradigm. John Robert
Barnes is another advocate of decline paradigm, whose point of departure is accounts of
European observers.™®' He devotes a chapter to the results of changes in wagf
administration, entitled “The Decline of Religious Foundations under the Imperial
Evkaf Ministry.”**? Depending on the observations of Europeans™*® in the empire, he
deals with how waqfs were deprived of revenue to undertake restoration activities as a
result of the government’s takeover of waqfs’ sources of revenue with the foundation of

the Evkdf-1 Hiimdyin Nezareti. According to Barnes, this resulted in the dilapidation of

121 Nazif Oztiirk, Tiirk Yenilesme Tarihi Cercevesinde Vakif Miiessesesi; “Osmanlilar’da Vakiflarin
Merkezi Otoriteye Baglanmasi ve Sonuglari;” “XIX. Asir Osmanli Yonetiminde Batililagma
Hareketlerinin Vakiflar Uzerindeki Etkileri.”

128 For instance, he states that “Avrupalilar, miri ve vakif ahkam-1 arazi ile topraklarin istimlak
edilmesini, alinacak kredi karsiliginda ipotek gosterilmesini istiyor; Londra, Paris ve Berlin
konferanslarinda oldugu gibi, devletin mali ve siyasi yonden zor durumda kaldigi donemlerde, bu
isteklerini yeniliyorlard.” Nazif Oztiirk, “Vakiflarin Merkezi Otoriteye Baglanmas1,” p. 26.

129 Eor example, he states that “Klasik donemde vakif gorevlilerinin sergiledigi yolsuzluklar sonucu,
gayrimiislimlerin XIX. yiizyilin ikinci yarisinda, riigvet dahil her tiirlii yola basvurarak, Istanbul 'un en
giizel semtlerinde miilk edinmek icin israrly bir hareket i¢inde olduklarini ve bu yolda da basart
kazandiklarini géstermektedir.” Nazif Oztiirk, “XIX. Asir Osmanh Yonetiminde Yasanan Batililasma
Hareketlerinin Vakiflar Uzerindeki Etkileri,” p. 28.

B0 “XTX. Yiizyilda bas gosteren ¢iikiisiin toplumun bireyleri iizerindeki psikolojik ve sosyal etkileri
sonunda, devletin diger sektorlerinde oldugu gibi, vakif sektoriinde de agik bir ¢éziilme hali
yasanmaktadir.” Nazif Oztiirk, “Vakiflarin Merkezi Otoriteye Baglanmas1,” p. 27.

131 John Robert Barnes, An Introduction to Religious Foundations.

132 |bid, pp. 118-153.

133 For instance, Charles MacFarlane, Turkey and Its Destiny (London: 1850).
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waqf assets because officials of the Nezdret misadministered and misappropriated
funds, and neglected wagfs.'** Although he might have a point in the increased
dilapidation of waqgf assets in the nineteenth century due to lack of income, he does not
consider the Nezdret as an institution of state centralization. In other words, he does not
go beyond “incompetent,” “dishonest” and “negligent” administrators to evaluate
structurally the relation of the Nezdret to the state’s concerns in the establishment of a

central wagf administration.**®

The decline discourse particular to wagfs seems difficult to be reconciled with the
representation of the nineteenth century within the formation of a central state as
pursued in this thesis. It fails to grasp the pragmatism in the institution of the icdreteyn
system by confining it to a clear-cut exception in Islamic legal categories. It reduces the
Nezaret to the personal failures of officials without dwelling on a structural analysis
including both the relation of the Nezdret to state domination over waqf property and
the emergence of new power configurations between the Nezdret and trustees, or other
social classes. On the other hand, it totalizes the transformations in the nineteenth
century as ‘Westernization’ in a nationalistic way, and it rejects both the multiple layers
of reforms and the perception of the adoption of Western models as a process of

translation that was in a continuous dialog with local dynamics.

134 John Robert Barnes, An Introduction to Religious Foundations, p. 120.
135 |bid, p. 133.
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Chapter 4:

The inalienability of waqf property: Transactions as divergences on waqgfs run

through icdreteyn;
The late seventeenth and early eighteenth centuries

The scope of the lessees operations over waqf property rented through icdreteyn seems
to be quite significant. The rights of the lessee with regard to the transactions that he/she
could conduct over wagf property are important to assess the relation of wagf property
to freehold and miri property. The extent of transactions is also important to question
the representation of land with limited divisibility and inalienability before the
nineteenth century. First, | will clarify what kind of transactions were possible over
wagqf property in the late seventeenth and early eighteenth centuries by using the fatwa
collections of the respective periods. Then | will compare them with transactions as
presented in the fatwas, laws and regulations of the nineteenth century to reveal changes

and continuation and accumulation of legal framing.

To begin with, irrevocable transfer (ferdg) it is necessary to note that similar to the
differentiation between irth and intikdl to keep the distinction between miilk and miri or
waqf property different terminologies were used to specialize ferdg (transfer) and bey’
(sale) separately. The word ‘ferdg’ means the transfer of usufructuary rights on miri and
wagqf property from one person to another while the word ‘bey’” was used for the sale of
miilk property. The transfer of usufructuary rights, or the right of trusteeship was
accepted if these rights were not stipulated to someone by the founder. In such cases,
the trustee had to approve the transfer unless it was disadvantageous for the wagqf.*® If
usufructuary rights or the right of trusteeship were stipulated, then the transfers proved
to be invalid or valid only in a period limited by the duration of shift in the right of

usage or of trusteeship as the following case demonstrates:

136 «Zeyd tasarrufunda olan icare-i mu’accele ve miieccelelii vakf menzili su kadar akge bedel
mukdbelesinde ‘Amr’a ferdg edip ba’dehu ferdga miitevelli-i vakf-1 mezburdan izin taleb ettikte miitevelli
li-garaz izin vermem demege kadir olur mu? El-cevap: Olmaz.” Abdiirrahim, Fetdvd-y1 Abdiirrahim, p.
541.
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Zeyd as from the first generation of the founder’s children is the possessor
[mutasarrif] the wagqf, the trusteeship of which was stipulated to the founder’s
children and the children’s children from generation to generation. After Zeyd
transfers the trusteeship to Amr who is non-relative Zeyd dies. The turn of
using [the trusteeship] shifts to Bekir from the second generation of the
founder’s children. By preventing Amr from holding the trusteeship, is Bekir
able t&hold [it] himself on the basis of the founder’s stipulation? The answer:
he is.

The situation was the same when the case involved the right of residence that was
stipulated by the founder.*® The issue of transfer becomes more complex when various
rights on waqf property had no stipulations attached to them. Examples are varied, and
invoke numerous questions. For example, a renter of a waqf-house could transfer
his/her right of use even if the house was completely devastated by a fire.** Such cases
suggest that the right of residence could turn into the usage right on land contrary to the
expectation that the contract between the waqf and the lessee would be annulled when
the wagf-house was no longer there. It can be concluded that contracts revolved around
the rationale of continuation rather than resuming transactions as far as the waqf
continued to profit. For instance, cases in which land and buildings belong to different
wagqfs illustrate that after fires the wagf of buildings was given the right to rebuild as

long as it continued to pay the rent of the land to the waqf of land.

BT, evliyeti vakifin batnen ba’dehu batin evladina ve evlad-i evliddina megriita vakfin tevliyetine vakifin

evlddindan batin-1 evvelden olan Zeyd mutasarrif iken Zeyd tevliyeti ecanibden ‘Amr’a ferdg ettikten
sonra Zeyd fevt olub nébet-i tasarruf vikifin evlddindan batin-1 saniden olan Bekir’e gelse Bekir tevliyeti
‘Amr’a zabt ettirmeyub sart-1 vikif tizere kendi zabta kdadir olur mu? El-cevap: Olur.” Feyzullah Efendi,
Fetava-y1 Feyziyye, p. 198.

138 «Siiknadsi evldda ve evldd-1 evidda ve ba’de’l-inkirdz gallesi medine-i miinevvere fukardsina mesrita
vakf menzilde evidddan Hind sart-1 vikif iizere sdakine iken Hind menzil-i mezburdan kasr-: yed edub bir
mikdar akge bedel mukdbelesinde siikndsin ‘Amr’a farig olub Bekir-i kadiya hiiccet yazdirub ba’dehu
Hind fevt olub evldd miinkdrizlar olmagla medine-i miinevvere miitevellisi menzil-i mezburu ‘Amr’dan
alub icdre-i mu’accele ve miieccele ile Bekir’e icdr etmis olsa hdld ‘Amr Hind’e verdigi ak¢eyi Hind'in
tereke-i vakfiyesinden almaga kadir olur mu? El-cevap: Olur.” Abdiirrahim, Fetdvd-yr Abdiirrahim, p.

508.

139 (i . P P . c oA , .. .
Bir vakf menzilin tahtdniyesi Zeyd ve fevkaniyesine ‘Amr icdre-i mu’accele ve miieccele ile

mutasarriflar iken ol menzil muhterik olup ‘arsa surfa kaldiktan sonra Zeyd ‘arsa-i1 mezbureyi izn-i
miitevelliyle Bekir’e ferdg Bekir dahi ol ‘arsa iizerine izn-i miitevelliyle mu’accelesine mahsib olmak
tizere thatdni bir oda bind ettikte ‘Amr dahi hak-1 ta’alliyesi olmagla ol odanin iizerine ke’l-evvel
MU ’accelesine mahsib olmak tizere oda bind murdad ettikte Bekir men’e kddir olur mu? El-cevap:
Olmaz.” Abdiirrahim, Fetava-yi Abdiirrahim, p. 511; “Zeyd bir vakf ‘arsayr miitevellisinden icdre-i
MU accele ve miieccele ve senede su kadar ak¢e mukdta’a misli ile alub mu’accelesini miitevelliye verub
ba’dehu Zeyd ol ‘arsa iizerine miilkiyet iizere izn-i miitevelli ile menzil bind edub kendiiye ba’dehu
evlddina vakf ve sart edub ba’dehu Zeyd fevt olub eviddi mutasarriflar iken menzil-i mezbur harikte
muhterik olub ‘arsa sirfa kaldikta bindya vakifda miisada’de olmayub evidd dahi bindya kddir olmamagla
evldd ol ‘arsayr miitevellisi izniyle dhara ferdg ve tefvize kddir olurlar mi? El-cevap: Olurlar.”
Abdirrahim, Fetdva-yt Abdiirrahim, p. 540.

37



However, other cases reveal that the relation of the renter of a wagf building to the waqf
of land could be removed after a fire if deemed necessary or the conditions dictated so

as the following example presents:

Amr is the possessor the wooden cellars, the buildings of which are the wagf of
Zeyd, stipulated to a reason, and the land of which belongs to the waqf of
Ayasofya. After [the cellars] burns out by a fire, and the land becomes vacant,
Amr transfers the land to Bekir. Bekir builds a [new] house to be his own
property with his goods with the permission of the trustee of the waqgf building.
By preventing the trustee of the building from taking the rent charged to the
land, is the trustee of [the waqf] of Ayasofya still able to take [it] himself for
the wagf of Ayasofya? The answer: he is.**°

In this case, Zeyd, the founder of a wagf on a plot of land that belonged to another wagqf,
namely Hagia Sophia, and the trustee of Zeyd’s waqf are completely moved out of the
scene after Amr tranfers his right on the land to Bekir following the fire, although Zeyd
is the initial renter of the plot. In the end, Bekir replaces Zeyd as the owner of the
cellars that he reconstructs. One wonders that if Zeyd demanded to maintain his position
as the original lessee of the waqgf-land, and even attempted to rebuild the cellars himself,
then what would be the response of the mufti as the authority to sanction the law. Or
can it be said that the last person who has obtained the usufract, in this case, that means
Bekir, makes the previous claims invalid? If that is the case, then why does Bekir need
to be permitted by the trustee of the building? Or does the mufti assume that Zeyd
withdraws his rights on the land after the fire? The questions remain unanswered, which
is typical since one fatwa was usually structured to answer one question leaving related
aspects only as assumptions. In this fatwa, the primary purpose of the mufti is to
elucidate that the rent received from that land by the waqf of Hagia Sophia will continue

to be received no matter who is using it.

In the context of irrevocable transfer, we can cite another practice within the scope of
operations of the lessee on waqf property. That is about the divisibility of the waqgf
property that was rented by icareteyn. An endowment asset could be rented by more

than one person, and each person could transfer his/her share without the approval of

Y0 < Arsasi Ayasofya vakfindan olup bindsi Zeyd’in bir cihete megrit vakfi olan tahtadan mebni
mahzenlere ‘Amr mutasarrif iken harikte muhterik olup ‘arsa sirfa kalub ba’dehu ‘Amr ol ‘arsayr Bekir’
ferdg edub Bekir dahi maliyla nefsi i¢iin bind vakfinin miitevellisi izniyle miilkiyet iizere menzil bind
eylese hala Ayasofya miitevellisi ‘arsamin ecr-i mislini bind miitevellisine aldirmayub Ayasofya vakfi i¢iin
kendi almaga kddir olur mu? El-cevap: Olur.” Abdiirrahim, Fetdvd-y1 Abdiirrahim, p. 475.
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the others.'** The divisibility of wagf property is significant with regard to the
accessibility of wagf assets in the economic sphere. The reflection of the divisibility in
practice which was sound according to the law remains a question. Nevertheless, fatwas
seem to pave the road for the circulation of endowed assets. The divisibility of waqf
property was not limited to cases of transfer or separation of shares, but it also included
material divisibility. A shop, cellar, a piece of agricultural land, or even a house
belonging to a waqf could be legally divided as long as it was capable of being

physically divided, and proved to be productive of profit for the wagf.**?

The last point to be noted regarding irrevocable transfer is the fact that the amount of
money received in return for transfer was not subjected to the lessee’s debts. That
means that the fee paid to the lessee in return for the transfer of his/her usage rights to
another person was not categorized in the tereke of the lessee, and thus lenders, if any,
did not have the right to take it.!*®

Another transaction over waqf property comes in the form of subcontracting. | use

subcontracting in the sense that a lessee could rent out a wagf asset that he rented before

11 «7eyd ‘Amr ve Bekir ve Besir ile miisterek oldugu icdre-i mu’accele ve miieccelelii vakf mahzenden
reb’-i hissesini izn-i miitevelliyle su kadar ak¢e mukdbelesinde sthhatinde ‘Amr’a ferag edip ldkin
miitevelliden ferdga temessiik alinmadan Zeyd bild-veled fevt olsa hald miitevelli miicerred Zeyd'in
hayatinda temessiik alimmadi hisse-i mezbureyi Zeyd’in mahliiliinden olmak iizere vakf i¢iin zabta kadir
olur mu? El-cevap: Olmaz.” Another example is: “Zeyd icdre-i mu’accele ve miieccele ile tasarrufunda
olan vakf menzilden nisf hissesini bir mikddr akge bedel mukdbelesinde ‘Amr’a ferdg edub ldikin izn-i
miitevelll bulunmadan Zeyd bild-veled fevt olsa miitevelli Zeyd'in hissesini vakf i¢iin zabt ve icdara kdadir
olur mu? El-cevap: Olur.” Abdilrahim, Fetdvd-y1 Abdiirrahim, p. 541.

142 The following fatwas are examples of different waqf assets regarding divisibility: “Reb i Zeyd’in
miilkii ve siiltis-ti erba’1 vakf olup kabil-i kismet olan menzilin kismeti vakfa ndfi’ olicak Zeyd ile
miitevellinin talebiyle kismet olunup vakf miilkten ifraz olunmak cdiz olur mu? El-cevap: Olur.” “Dért
kepenk bir kebir-i diikkana icdre-i mu’accele ve miieccele ile Zeyd ve ‘Amr mutasarriflar olup kismet
olundugu takdirce her biri hissesiyle intifd’ miimkiin olicak Zeyd ben hissemi izn-i miitevelli ile ifidz edub
miistdkilen hissemi tasarruf ederim demege kadir olur mu? El-cevap: Olur.” “Zeyd ve ‘Amr beyinlerinde
icdre-i mu’accele ve miieccele ile bir vakf bostan yerine istirdk iizere mutasarriflar iken Zeyd ve ‘Amr ol
bostan yerini izn-i miitevelliyle beyinlerinde iktisim eyleseler cdiz olur mu? El-cevap: Olur.”
Abdiirrahim, Fetdvd-y1 Abdiirrahim, pp. 461-462.

Y3 “Diiyiinu terekesinden ezyed oldugu halde fevt olan Zeyd’in iicret-i mu’accele ve miieccele ile
tasarrufunda olup oglu ‘Amr ile kizi Hind e intikdl eden vakf menzili ‘Amr ve Hind bir mikddr bedel
mukdbelesinde izn-i miitevelli ile Bekir’e ferdg ve tefviz ve bedel-i mezburu kabz etmis olsalar hdld
erbdb-1 diiyin bedel-i mezburdan deynlerini istifdya kddir olurlar mi? El-cevap: Olmazlar.” “Medyiinan
fevt olan Zeyd’in iicret-i mu’accele ve miieccele ile tasarrufunda olub oglu ‘Amr ile kizi Hind e intikal
eden vakf menzili ddinleri bedel mukabelesinde dhara ferag ettirub bedelden istifd-yi deyn etmege kadir
olurlar mi? El-cevap: Olmazlar.” “Diiyiinu terekesinden ezyed oldugu halde fevt olan Zeyd'in iicret-i
Mmu‘accele ve miieccele ile tasarrufunda olup oglu ‘Amr ile kizi Hind e intikdl eden vakf menzili ‘Amr ve
Hind bir mikddr bedel mukdbelesinde izn-i miitevelli ile Bekir’e ferdg ve tefviz ve bedel-i mezburu kabz
etmis olsalar hdla erbdab-1 diiyiin bedel-i mezburdan deynlerini istifdya kddir olurlar mi? El-cevap:
Olmazlar.” Abdiirrahim, Fetdvd-y1 Abdiirrahim, p. 542.
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to a second lessee, and even then, the second lessee could rent out the same asset to a
third person.’** The question of whether subcontracting was ser’i or not was usually
ignored in the fatwas. Nevertheless, there are rare examples of cases that gives an idea

about the soundness of the practice.

Zeyd, the lessee of a waqgf khan, transfers [the usage rights on] the half of the
khan to Amr in return for three thousand akges, and takes the mentioned
amount from Amr. Is Zeyd still able to prevent Amr from the usage [of the
khan] by returning back the three thousand akc¢es to Amr on the basis of the
unsoundness of the mentioned leasing? The Answer: he is.**

As it is obvious from this example, the second renting out by Zeyd was not sound. Yet,
whatever the mufti’s stance was, the fatwa itself suggests the existence of such
practices, at least in imagination. The question as to how they adjusted the value of
wagf property in cases of leasing according to different layers of ecr-i misl, the market

value of a waqf asset, remains unanswered.

The exchange of waqf assets (istibddl) is yet another transaction observed in the fatwa
collections. The trustee of a wagf could exchange a waqgf asset with a freehold property
if the conditions were met, and the transaction proved to be advantageous for the waqf.
Then, the freehold became waqgf, and the waqf asset turned into freehold property.

Exchange transactions required the permission of the sultan.'*

147
d.

If the exchange was
contrary to the interests of the waqf it was not allowe

Y4 «Zeyd icdre-i mu’accele ve miieccele ile mutasarrif oldugu bir vakf diikkanini yevmi ikiser akge ticretle
bir sene tamamina dek ‘Amr’a icdr ve teslim ettikten sonra ‘Amr ol diikkan: bir kag¢ ay yediser sekizer
akgeye ba ’zi kimesnelere icdr edub iicretini alsa hdald ‘Amr sene tamaminda ecr-i miisemmayr Zeyd’e
verdikte Zeyd ana rdz: olmayub sen ol diikkani su kadar ziyddeye icdr eylemigsin ol ziyddeyi dahi bana
ver dimege kddir olur mu? El-cevap: Olmaz.” Abdiirrahim, Fetdvd-yi Abdiirrahim, p. 522.

Y5 “Bir vakf hanin miistec 'iri olan Zeyd ol hanin misfini ii¢ bin akceye ‘Amr’a icar edub meblag-1
mezburu ‘Amr’dan almis olsa hdld Zeyd icdr-1 mezbure sahtha olmamagia aldigy ii¢ bin akgeyi Amr’a
verub ol hanin nisf-1 sdyi’ini tasarrufdan ‘Amr’t men’e kdadir olur mu? El-cevap: Olur.” Abdiirrahim,
Fetava-yi1 Abdiirrahim, p. 499.

16 «Zeyd icdre-i mu’accele ve miieccele ile mutasarrif oldugu vakf menzilin miiddet-i medide zabt ve
tasarrufla mu’accelesi istifd ettikten sonra harikte muhterik olup yerine menzil bind olunmak miimkiin
olmamagla miitevellisi emr-i sultani ile ‘arsasini cem’i serdit-i istibddl mevcuda olmagla Hind’in miilk
‘arsast ile istibdadl edip vakf-1 ‘arsayr Hind’e verub Hind’in ‘arsasini vakf i¢iin zabt eyledikte Zeyd ol arsa
benim muhterik olan ‘arsam bedelidir deyu miitevelliden almaga kadir olur mu? El-cevap: Olmaz.”
Abdiirrahim, Fetava-y1 Abdiirrahim, p. 461.

YT “Istanbul hisar: dahilinde olup mahal-i ragbette olan ‘arsa-yi hdliya miintefi’i baha iken Bekir’in miilk
menzili ile istibddl cdiz olur mu? El-cevap: Olmaz.” Abdiirrahim, Fetdvd-yi Abdiirrahim, p. 461.
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As to the inheritance (intikal) of usufructuary rights over waqgfs run with icareteyn, the
situation is as simple as it is surprising if we leave aside the stipulations of the founder
as to the inheritance of the waqgf.**® It is simple because only daughters and sons could
inherit waqf assets, and it is surprising since daughters and sons inherited equally from
both fathers and mothers.'*® The same terms pertaining to insikdl of usage rights over
wagqfs rented through icdreteyn were also valid for non-Muslims unless the offspring
professed another religion.™ In the case of the non-existence of children, the wagf asset

in question reverted to the wagf as escheat.*

The intikal of usage rights over wagfs run through mukdataa seems more complex due
the fact that buildings or threes on wagf lands rented with mukdtaa were deemed miilk,
thus, they were subjected to another set of inheritance laws. The case below represents

the distinction between waqf land and miilk assets on it:

Zeyd as the trustee rents out the land that is the land of a wagf to Amr in return
for a downpayment and a certain amount of yearly rent equal to the market
value [of the land]. If then Amr constructs buildings on the land to be his own
prol%grty, do those buildings become the property of Amr? The answer: they
do.

148 stipulations of the founder had the legal sanction to set the terms as to the inheritance of waqf
property. However, this aspect is excluded in this thesis since | basically deal with waqgfs run with
icdreteyn on which the founder’s line was supposed to come to an end in the fatwa compilations under
examination.

149 “Zeyd iicret-i MU accele ve miieccele ile vakf ‘akdra mutasarrif iken fevt olup ogullar: ‘Amr ve Bekir
ile kizi Hind'i terk eyledikte mezburlar ol ‘akdr [ ...] tasarruf ederler yohsa ale’l-seviye mi? El-cevap:
Ale’l-seviye.” “Zeyd iicret-i mu’accele ve miieccele ile ba’zt ‘akdrdta mutasarrif iken fevt olup zevcesi
Hind’i ve eviddni terk ettikte ol ‘akdrattan zevcesi Hind’e hisse intikdl eder mi? El-cevap: Etmez.”
“cdre-i mu’accele ve miieccele ile bir vakf menzile mutasarrif olan Hind bild-veled fevt oldukta menzil-i
mezburun tasarrufu vilidesi Zeyneb ile li-ebeveyn [ ...] Zeyd’e intikdl eder mi? El-cevap: Etmez.”
Abdiirrahim, Fetava-y1 Abdiirrahim, pp. 543-544.

130 «zevd-i zimmi on iki bab vakf odalara icdre-i mu’accele ve miieccele ile mutasarrif iken fevt olub oglu
Bekir-i miislim ile dhar oglu Besir-i zimmiyi terk eylese ol odalardan Bekir’e hisse intikdl eder mi? El-
cevap. Etmez.” Abdiirrahim, Fetdvd-yi1 Abdiirrahim, p. 543.

1Y «7Zeyd zevcesi Hind ile istirdk-1 sevi iizere icare-i mu’accele ve miieccele ile bir vakf menzile
mutasarriflar iken menzil-i mezbur harikte muhterik olub ‘arsa-y: surfa kaldikta Zeyd ol ‘arsadan kendi
hissesi tizerine izn-i miitevelli ile mu’accelesine mahsiib olmak tizere bir menzil bind edub Hind’in hissesi
hdliya kaldiktan sonra Hind bild-veled fevt olsa hdld miitevelli Hind’in ‘arsa-1 mezbureden hissesini vakf
iciin zabt ve icdr murdd eyledikte Zeyd miitevelliye ben ol ‘arsa iizerine senin izninle vech-i muharrer
tizere bind etmekle ‘arsanin mecmii 'u benim tasarrufumda olmus olur deyup miitevelliyi icirdan men’e
kddir olur mu? El-cevap: Olmaz.” Abdiirrahim, Fetdvd-yr Abdiirrahim, p. 513.

52 “Bir vakfin miistegalldtindan olan ‘arsayi miitevellisi Zeyd ‘Amr’a iicret-i mu’accele ve senede ecr-i
misle mu’addil su kadar akge mukdta’a takdiri ile icdr ve teslim edub ba’dehu ‘Amr Zeyd’in izniyle ol
‘arsa tizerine nefsi iciin miilkiyet iizere ebniye ihdas eylese ol ebniye ‘Amr in miilkii olur mu? El-cevap:
Olur.” Abdiirrahim, Fetdva-y1 Abdiirrahim, p. 464.
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Miilk properties on wagf lands were subjected to Islamic succession rules, and the waqgf
did not have the right to intervene in freehold properties. For instance, if the lessee of a
wagf land, on which he/she had miilk, died without children only the waqgf land reverted
to the wagf as escheat, but not the miilk property of the lessee.'*® Yet, it should be noted
that wagf lands run with mukdtaa did not necessarily include muiilk property.™®* A miilk
building on a piece of waqgf land could also be endowed, thus there could be two or

more different waqfs on the same land:

Amr is the possessor of a wagf house run with [icdreteyn], the land run with
long-term mukataa of which belongs to the waqf of Ayasofya, and the building
of which is the waqgf of Zeyd, stipulated to another reason. After Amr dies, the
house is inherited by Bekir and Besir, the sons of Amr, and Hind, the daughter
of Amr. [After the death of Amr] Hind also dies without children. Halid, the
trustee of Zeyd’s wagqf, wishes to claim Hind’s share of the mentioned house
for the wagf. Is Velid, the trustee of the waqf of Ayasofya, able to claim the
mentioned share [of Hind] on the basis of the fact that the land, on which is the
house, belongs to the waqgf of Ayasofya? The answer: he is not.*>

In this example, the actors operating on the same land are: in the first place, the wagf of
Hagia Sophia; then Zeyd, the founder of the waqf house; Amr, the lessee of the Zeyd’s
wagqf house; Bekir, Besir and Hind as the heirs of Amr; and finally, the trustee of the
wagqf house as the authority to rent out Hind’s share to someone else, which turned to
the wagqf since Hind does not have a child. This picture seems to contribute to the fact
that multiple claims to usage rights of waqgf assets were in line with multiple claims to

both land and surplus in terms of miri property.

In conclusion, the scope of transactions that could be conductable on waqgf property

proves that the principal of inalienability can not be said to have been observed over

153 “Hind tasarrufunda olan icdre-i mu’accele ve miiecceleli vakf arsa iizerine izn-i miitevelli ve maliyla

nefsi iciin miilkiyet tizere bir oda bind edub ba’dehu Hind bild-veled fevt olmagla veresesi ebniye-i
mezbureyi miilkleri olmak iizere zabt murdd ettiklerinde miitevelli miicerred ‘arsa icdre-i mu’accele ve
miieccelelii vakf olup Hind bild-veled fevt olmagla vakfa intikdl eder deyup vereseyi zabtan men’e kadir
olur mu? El-cevap: Olmaz.” Abdiirrahim, Fetdvd-y1 Abdiirrahim, p. 464.

14 «Zeyd mukdta’a-y1 kadime ile bir bostan yerine mutasarrif iken bild-veled fevt olmagla miitevelli-i
vakf-1 mezbur ol bostan yerini vakf iciin zabt ve icdr murdd ettikte Zeyd'in veresesi miicerred ol bostan
yeri mukadta’alu olmagla miilk hiikmiinde olup wsen bize intikdl eder deyu miitevelliyi zabtan men’e kadir
olurlar mi? El-cevap: Olmazlar.” Abdirrahim, Fetdvd-y1 Abdiirrahim, p. 479.

155 < grsast mukata’a-yr kadimelu Ayasofya vakfindan olup bindsi cihet-i ahraya Zeyd’in vakfi olan
menzilin icare-i mu’accele ve miieccele ile mutasarrifi olan Amr fevt olup menzil-i mezbur ogullar: Bekir
ve Begsir ile kizi Hind e intikal eyledikten sonra Hind dahi bild-veled fevt olmagla menzil-i mezburdan
Hind’in hissesini Zeyd’in vakfi miitevellisi Halid bindyr vakf i¢iin zabt ve icar murdd eyledikte Ayasofya
miitevellisi olan Velid ol menzilin ‘arsast Ayasofya vakfindan olmagla hisse-i mezbureyi ben zabt ve icdr
ederim demege kadir olur mu? El-cevap: Olmaz.” Abdiirrahim, Fetdvd-y: Abdiirrahim, p. 472.
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waqf property. This not only suggest that the development of the icdreteyn system as a
contingency in Islamic law served to meet the needs of society for the circulation of
wagf property in the economic sphere, but also invite an attempt to question the validity
of the representation of land with limited divisibility and alienability before the

progulmation of the Land Code.
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Chapter 5:
The nineteenth century: What changed?
A Hesitant Road to Private Property: Changes in Inheritance

Before moving on to the changes in inheritance laws on miri and waqgf property in
descriptive terms, a couple of remarks are needed as to the motivations of the state
behind these changes. The establishment of individual property rights on land was
closely related to “productionist concerns” of central states.®® In general terms, the
institution of private property has been explained in relation to state centralization
which itself overlapped with the commercialization of agriculture, growth of trade,
colonial expansion and interstate competition. The conception of land as “the chief
source of value” and “an economic asset” was developed in conjunction with more
intensified taxation over land from the eighteenth century onwards.™®’ As stated by
Islamoglu, this was accompanied with “orderings of property relations on land in terms
of individual rights, furthered by the understanding that individual ownership was
essential for economic growth in that only those who controlled surplus production

could be expected to invest in capital improvements.”158

From this background, | argue that in the nineteenth century Ottoman context, the
institution of individual property rights did not entail the invalidation of state ownership
of land. Instead, the state developed other mechanisms that would result in increase in
production. One of these mechanisms came in the form of changes in inheritance laws.
Another was the development of mortgage on miri and waqf property as will be
discussed in the following chapter. The nineteenth century conceptualization of
inheritance on mir7 and waqf property was characterized by the state’s effort to increase
productivity and profitability on land. The changes in inheritance laws converged on the
expansion of groups of persons who could inherit. The expectation from the broadened
circles of persons was primarily to convince persons within their individual families that
usage rights over waqf or miri property were guaranteed to remain in the hands of the

family. If the family was persuaded, then it would invest more capital and labour to

1% Huri islamoglu, “Towards a Political Economy,” pp. 12-13.
7 Ipid, p. 13.
158 1bid.
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improve waqf or miri property. In this sense, | consider the changes in inheritance laws

as signs of the state’s hesitancy to withdraw from its title to land.

Inheritance practices differed according the nature of property involved, be it wagf, miri
or miilk. Different categories of property resulted in different legal orders within
different domains of law, such as sharia, ganun, or customary law, in the Empire. The
one which regulated the system of inheritance of usufructuary rights on miri property
was mostly ganun, and it differed from sharia to a considerable extent."*® Thus, the
inheritance of miilk property which was defined by Islamic inheritance rules is excluded
in this thesis.’®® On the other hand, inheritance of waqf property was more complicated.
For my purposes here, | focus on inheritance of waqgfs run through icdreteyn and
changes in inheritance laws in waqgf property together with miri property in the
nineteenth century. These changes made inheritance rules in waqf and miri property
almost the same. Thus, in what follows | examine both.

The first change in the inheritance of usufructuary rights on miri lands came with a
decree in 1847.1%! It ended the exclusive priority of sons by entitling daughters to inherit
the land from their fathers without the payment of any fee.!®? Another decree
established in the same year entitled mothers to leave the usage rights they had over
miri land to both their sons and daughters without any requirement to pay a tapu fee. 3
Yet another imperial decree established in 1858 extended the circles of groups who
could inherit without the payment of tapu fee by including fathers and mothers.*®* This
was valid if there were no children of the deceased. However, all these decrees did not
change the hierarchy that made males prior to females. In other words, females could

inherit without payment if there was no male on the same level of inheritance.

159 Kenneth M. Cuno, The Pasha’s Peasants, p. 74.

1%0 There is an established literature on Islamic law of succession. Among others, see, David Powers,
Studies in Qur’an and Hadith: The Formation of the Islamic Law of Inheritance (Berkeley: University of
California Press, 1986); David Powers, “The Islamic Inheritance System: A Socio-Historical Approach,”
Arab Law Quarterly, Vol. 8, No. 1 (1993), pp. 13-29; Islamic Family Law, Chibli Mallat and Jane
Connors (eds.) (London: Graham and Trotman, 1991); Richard Kimber, “The Qur’anic Law of
Inheritance,” Islamic Law and Society, Vol. 5, no. 3 (1998), pp. 291-325. For an empirical study of
wealth mobility in Ottoman context, see Boga¢ A. Ergene and Ali Berker, “Inheritance and
Intergenerational Wealth Transmission in Eighteenth-Century Ottoman Kastamonu: An Empirical
Investigation,” Journal of Family History, Vol. 34, No. 1 (2009), pp. 25-47.

181 Halil Cin, Osmanli Toprak Diizeni, p. 17.

162 1hid, p. 18.

163 1hid.

184 Ibid, p. 366.
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Otherwise, males had the priority over females. Yet, this rule was to change with the
Land Code of 1858. The Code treated male and female children on equal basis.*®
Equality between male and female heirs was only legitimate for the children of the
deceased or the first level of inheritance. That is to say that males were still prior to

166 1 we rank

females if the case involved fathers and mothers as heirs to their children.
inheritance levels of usufructurary rights on miri land we can say that the first level
included both male and female children on equal basis, the second level fathers, and the
third level mothers. Prior levels excluded groups of persons who were categorized in the
following levels. Inheritance with the payment of tapu fee was applied if there were no
heirs who had the right to inherit without payment. Those who could inherit with the
payment of tapu fee were determined by law, and the Land Code also broadened these
levels into nine.'®” The intention in the determination of these groups of persons was to

give preference to wider family members if they wished so instead of non-relatives.

The intersection of miri and waqf lands with regard to inheritance was realized with the
imperial decree of 1858 mentioned above. This decree was also applied to waqgf lands
which were made out of state lands, namely ardzi-i mevkife.'®® Likewise, the Land

Code continued to treat inheritance rules as same for wagf and state lands.

The inheritance law of 1867 followed the Land Code and completed the widening of
inheritance levels.*® 1t furthermore included both male and female grandchildren,
brothers and sisters, and finally husbands and wives. The opening of the Law is self-

evident to reveal the motivation behind the widened levels:

Simply, the imperial permission decided on the procedures of inheritance
[intikal] of miri and waqf lands [made out of state lands], which were being
used with tapu, in order to increase and amplify the subject of agriculture and

185 < Arzi-i miriye ve mevkife mutasarrif ve mutasarrifelerinden biri fevt oldukta, ‘uhdesinde olan ardzi
erkek ve kiz evladina, gerek ardazinin oldugu mahalde bulunsunlar ve gerek diydar-1 aherde olsunlar,
meccdnen ve bild-bedel miitasdviyen intikdl eyler.” Ardzi Kaniinndmesi, p. 178. See Ahmet Akgiindiiz, p.
695.

166 « g rdzi-i miriye ve mevkiife mutasarrif ve mutasarrifelerinden bild-veled vefit edenlerin ardzisi babasi
var ise ona, yok ise vdlidesine ber-minval-i sabik meccdnen intikdl eder.” Ardzi Kaniinnamesi, p. 178. See
Ahmet Akgiindiiz, p. 695.

7 Ardzi Kaniinndmesi, pp. 179-180. See Ahmet Akgiindiiz, pp. 696-697.

188 Halil Cin, Osmanly Toprak Diizeni, p. 366.

189 Arézi-i emiriyye ve mevkifenin tevsi’-i intikdldatina déir nizamndame ve zeyli, 1284/1867, Diistir, 1:1,
pp. 223-224.
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trade, and consequently, the wealth and prosperity of the domain one step
further with the facilitation of transactions ...""

Inheritance rules concerning miri and waqf lands made out of state lands came to be
united in 1858. Yet apparently, ardzi-i mevkife did not include all the waqgfs rented
through icareteyn. Therefore, there was a distinct discussion in 1867 on the broadening
of inheritance levels pertaining only to waqfs run with icdreteyn.'”* It seems that
inheritance of waqfs run with icdareteyn was handled separately. However, this does not
still mean that all the wagfs rented out through icdreteyn were subjected to new
inheritance rules. New regulations were initially applied to only waqfs that were

controlled by the Nezdret'’

, meaning evkdf-1 mazbita, and according to the document
concerning the ownership of real estate by foreigners, the number of evkdf-1 gayr-i
mazbita, wagfs that were not controlled by the Nezdret, was higher than evkdif-:

mazbita."

The intention in the widening of inheritance levels appears to be formulated with

. 174
reference to “public interest.”

This “public interest” was especially valid for those
who did not have children.*”> As mentioned before, in the absence of children, the waqf
property in question reverted to the waqf as escheat. However, this situation deprived
the heirs of the lessee other than his/her children of property. Thus, the extension of

inheritance levels to include wives and grandchildren, for instance, was deemed

Y0 “Miicerred teshil-i mu’dmelat ile emr-i zird at ve ticaretin ve o cihetle servet ve ma ‘miriyyet-i
memleketin bir kat daha tezyid ve tevsi’i maksadiyla ba tapu tasarruf olunagelen ardzi-i emiriyye ve
mevkiifenin usiil-u intikdlati hakkinda karargir olan miisd’addt-1 seniyye ...” 1bid, p. 223.
Y Hayrat ve miiberrdta dair, 1284/1867. Diistiir, 1:1, pp. 232-236.
Y72 «J¢ bu miisd ade-i seniyye bi’l-tevliye tasarruf ve iddresi zat-1 [ ...] hazret-i hildfetpendhiye ‘Gid olan
seldtin-i ‘izam hazirdtiyla miite allikati evkdf celilesine ve evkdf-1 hiimdyiin nezdareti ma rifetiyle iddre
olunmakta bulunan evkdf-1 mazbiitaya miinhaswr olub evkdf-1 sdirede cereydn etmeyecektir.” Bi’l-
icareteyn tasarruf olunan musakkafat ve miistegalldtin usul-ii intikalat: hakkinda karargir olan
miisd 'adat-1 seniyye, 1285/1869. Diistiir, 1:1, p. 226.
18« evkdf-1 gayr-i mazbitamin ‘adedi evkdf-1 mazbiitadan ekser ve bunlara merbut olan musakkafit ve
miistegallatin hukuk-u tasarrufiyesince tevsi’-i intikal kdidesini heniiz gayr-1 mukarrir olmak hasebiyle
...” Musakkafit ve miistegalldt-1 mevkiifede muviza’at-1 ferdg hakkinda buyuruldu-1 sami, 1286/1870.
Diistiir, 1:3, p. 164.
Y4« eviddi olmayan bir kimse ise vefatindan sonra sdir miite allikatinin mahriim olacaklarim gordiikge
miiteessir olmast emr-i tabi’i oldugundan ve hakikat halde dahi bir adamin ¢alisub yaptigi teberru’an
[...] vakf oldugu hatirina bile gelmeyerek ‘ddeta mall gibi zannederek insd eyledigi meskenden bild-veled
vefati takdirinde zevce veya ahfddinin sokaga atilmasi reva gériilmediginden mukaddemleri oldugu gibi
miicerred menfa’at-i ‘dmme maksadiyla su usiil-i intikdliyede bir derece daha ta dildt ve tevsi’at icrds
efkar-i halkca tekevviin etmis oldugundan ve yirmi seneden berudur bu madde devietce dahi kah be kah
%ﬁ;dndliir idi.” Hayrdt ve miiberrdta ddir, 1284/1867. Diistir, 1:1, p. 233-234.

Ibid.
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necessary from the perspective of society.'’®

The concept of menfa’at-i ‘@gmme or
menfa’at-i umimiye (public interest) was also frequently used with regard to city
planning activities in the nineteenth century. Building and street regulations, and
expropriation laws were the products of the nineteenth century, and they were, by and
large, Istanbul-oriented. The concept of menfa’at-i ‘dmme/umuimiye was used to
legitimize city planning projects, especially expropriation activities as even the names
of expropriation laws reveals, such as Mendfi-i Umiimiyye igin Istira olunan Ardzi ve
Emldk Hakkinda Nizamndame (The Regulation for the Expropriation of Land and Real
Estate for Public Interest of 1856).'" Here, we see the usage of the concept for the
widening of inheritance levels in a document which also seems very Istanbul-

d.178

centere According to the document, the gradual cease of rules that regulated and

limited the foundation of wagfs resulted in a great increase in the number of waqgfs in

the capital, thus persons came to have to use waqf property.*’

It seems that the scarcity of property other than wagf in the capital stimulated the idea
of widening levels of inheritance. Other documents also indicate that there was a
certain need to widen inheritance levels in waqgf property from the perspective of
foreigners in the Empire.’® In other words, demands of foreigners to own real property
and land in the Empire appear as one of the factors that the state needed to take

consideration in establishing new laws.*®*

' 1bid.

17 Osman Nuri Ergin, Mecelle-i Umur-i Belediyye (istanbul: istanbul Bityiiksehir Belediyesi Yayinlari,
1995).

Y8 <« bir miilkii vakf etmek devietce bir ¢ok takayyiidat altinda olmasiyla herkes diledigi yeri vakf
eylemege muktedir olmayarak bu cihetle emldk-1 vakfiyye pek az olub bir ¢cok emldk-1 surf dahi mevciid
olmasiyla herkes ya serdit-i mevzii’a ve ma’limesiyle vakf yeri tasarruf eylemekte veyahud bu siiret isine
gelmez ise miilk-ii surf bulub temelliik etmekte min cihet-i muhtdr iken sonralart nasisa bu takayyiidat zadil
oldugundan ba’zisi sahihan niyet-i hayriye ve ba zisi dahi evlad ve ensdbina irdd yapmak gibi menfa ‘at-:
zatiyye tizerine rast geldigi yeri dahi umiima terk olunmug olan sokak ve meydanlart belki uhranin cam’i
havalilerini bile vakf edub bu hal ile ekser yerde ve ale’l-husiis dersa’ddette miilk-ii surf olan yer hig
kalmadigi cihetle herkes hah na-nah vakf yere mutasarrif olmak mecbiriyyetinde olub...” Hayrdt ve
miiberrdta ddir, 1284/1867. Diistir, 1:1, p. 233.

179 1pid.

180« muvdza’a denilen maddenin beyn-en-nds ihtiyarini icab eden esbdbin bashcalart ecanibin
memdlik-i mahrise-i sahanede tasarruf-u emlak edememesi ve musakkafat ve miistegallat-1 mevkiifede
mahlil usiliiniin mer’t olmasi kaziyyeleri iken muvahharan nesr ve i’lan olunan kanun iktizasinca
memdlik-i devlet-i ‘aliyede ecdinibe hakk-1 istimldk verilmis ve seldtin-i ‘izam-1 hazerdtinin ve mensiibat-1
‘aliyenin evkdfi ile evkdf-1 mazbiita-1 musakkafdit ve miistegallatin hukuk-u tasarrufiyesince diger bir
kanun ile tevsi’i intikdle miisaa’de buyurulmus olduguna nazaran...” Musakkafdt ve miistegallat-i
mevkiifede muvdza’at-1 ferag hakkinda buyuruldu-i sami, 1286/1870. Diistir, 1:3, p. 163.

181 The law that entitled foreigners to own landed property was issued in 1866. See, Sevket Pamuk,
Osmanli Ekonomisinde Bagimlilik ve Biiyiime, p. 111.
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Although there are many missing points it seems that there was a certain inclination
towards more facilitated circulation of waqf and mir7 property in the nineteenth century.
The idea that if inheritance levels were broadened renters would improve the land or
real estates over which they had usage rights with the expectation of keeping it in the
hands of the family appears to be the major motivation behind the changes in the
inheritance of usufructuary rights on miri and waqf property. Consequently, this
improvement would result in an increase in production and wealth over which the state

could impose more taxes.

Apart from benefits expected from widened levels of inheritance, these changes meant a
certain disadvantage for waqgfs. As mentioned above, before the changes the nineteenth
century codification brought, wagfs leased through icdreteyn could be inherited by sons
and daughters of the lessee equally. If the deceased had no children then the waqf
property reverted to the waqf as mahlul (escheat). The waqgf re-rented out the property
in question in return for mu’accele and miieccele. However, new rules almost made it
impossible that waqf property could become mahlil, and accordingly deprived wagfs of
the downpayment received at the beginning of every renting. The solution of this
problem was envisioned in the form of increases in miieccele and fees paid for the
transfer from the deceased to heirs, which were decided to be adjusted to market value
of the wagf property.*®#? However, this solution might not be desirable for those who had
children to leave waqf property as inheritance without any extra payment due to the
adjustment to the market value of the property. Thus, the new regulation was decided to
be optional according to wishes of lessees.'®® In conclusion, it is safe to say that another
intention, if not expected to be achieved in a long-term, in the extension of inheritance

levels was the accommodation of market values of the day instead of values determined

182 «« . emldk-1 vakfiyede tevsi -i intikaldt ile mahlildtin tendkusatindan dolay: vakiflara terettiib

edebilecek noksan-1 temettu’a mukadbil ddimi bir menfa’at aramak lazim gelub simdi miieccele namiyla
alinan icarat ise pek sey-i kalil olmagla bunun hadd-i ldyikina iblag: hdlinde mahlilat bedelatini ortecegi
derkar ise de ddire-i intikdlin derece derece tevsi’inde har¢-1 intikalin dahi tezyidi takdirinde mahlildtca
olan zdyi’atin kapatilmasini temin edeceginden her vakf miilkiin kyymet-i hakikiyesi ta’yin ve takdir
olunarak bindesine bir miindsib sey ta’yin ve icdre-i miieccele olarak ann istihsali ile vakfina verilmesi
ve simdi evidda intikalde binde on bes har¢ alinmakta olub bunun fakat evlad hakkinda ibkasiyla andan
ileriisiinde derece derece artarak binde yiiz ve belki daha ziyade har¢-1 intikal alinmasi ...” Hayrat ve
miiberrdta dair, 1284/1867. Diistir, 1:1, pp. 234-235.

183 <« su usiliin ihtiyari birakilmast yani belki herkes tezyid-i icdrat mukabilinde gosterilen mendfi’i
kendiisiine muvdfik géremeyecegine ve mesela bir adamin miite’addid eviddi olub irtihali halinde
mutasarrif oldugu vakf yerin anlara kalacagindan emin iken zamm-1 icdre ile hak-1 intikdlin tevs ‘ine ndil
olmakta kendii iciin bir fdide géremeyecegine binden bu usiile kimse mecbir edilmeyerek her kim ister ise
ana miisda’de kilinmast siiretinin dahi kdide tutulmas ...” Hayrdt ve miiberrdta ddir, Diistir, 1.1, p. 235.
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according to “kadim miieccel,” same fixed value for decades that ceased to be

contemporary.'®*

The discussions in 1867 on the expansion of inheritance rights on waqfs run through
icdreteyn and controlled by the Nezdret turned into a law in 1869.'*° The law brought
no changes, but a far more determined stress on the adjustment of rents to present value
of the wagqf property. It sanctioned the annulment of “icdrdt-1 kadime™®® rent
determined in somewhere in the past, and the re-establishment of rents every five
years.’®” In 1875, a new law was enacted with no change with regard to the previous
one except for an addition stating the optional character of the law with reference to

satisfaction of “real property owners.”*%

Finally, another law established in 1910 extended inheritance levels on waqf and mir7
property by including children of grandchildren, and grandfathers and grandmothers as
well as their children.*® It also changed the status of wives and husbands by entitling
them to inherit one quarter of the property with children of the deceased. Another
significant change the law put forward is that wagfs run through icdreteyn and mukdtaa
were also subjected to new rules. Thus, for the first time, inheritance rules pertaining to
both miri property and wagfs rented out with icdreteyn or mukdtaa were united.

However, in the context of this law, waqgfs run with mukdtaa refer to wagf lands on

184 Ebiil’ula Mardin, Toprak Hukuku Dersleri, pp. 62-63.

185 Bi 'I-icdreteyn tasarruf olunan musakkafét ve miistegalldtin usil-ii intikaldt hakkinda karargir olan
miisda’dat-1 seniyye, 1285/1869. Diistiir, 1:1, pp. 225-229.

186 “Hukuk-u intikaliyesi tevsi’ olunan musakkafét ve miistegalldt-1 mevkiifeye heyet-i hdzirelerinin erbdb
ve vakf ma rifetiyle takdir ve ta’yin olunacak kiymet-i sahihalarina nazaran binde kirk para icdre-i
miieccele-i seneviyye tahsis kilmarak bunlarin icdrat-1 kadimesi fesh ve ilgd olunacaknr.” Bi’l-icareteyn
tasarruf olunan musakkafit ve miistegalldtin usil-ii intikdldti hakkinda karargir olan miisda’dat-1 seniyye
1285/1869, Diistur, 1:1, p. 227.

87 «“Hukuk-u intikdliyesi tevsi’ ve kéi’desine tevfikan icdreleri miiceddeden ta’yin olunan musakkafit ve
miistegallatin usiil-u cedide tizere verilecek senedlerinin tanzim ve i’tdst tarihinden i’tibdren bes sene
zarfinda emldakg¢a kiymetinin terakkiyesinden veyahud tedennisinden nagi icdre-i mahsiusalarmmin mikdar
asld tezyed veya tenkis olunmayub fakat her bes senede bir kere musakkafit ve miistegalldt-1 mezkurenin
kiymet-i haliyeleri tahkik olunarak icdreleri tecdid ve ta dil olunacaktir.” 1bid, p. 229.

188 <« bi’l-ciimle teba’a ve sGir ashdb-1 emldkin istihsdl-i kemal-i hosnudu ve rizasi kaziyyesi olduguna
ve hukuk-u tasarruf-u emldkda mu’dmele-i cebriyye ise hildf-1 ka’ide-i mu’adelet bulunduguna mebni ...
is bu tevsi’-i intikal usiliiniin mecbiri suretinde temininden sarf-1 nazarla ihtiyari yani ashab-1 emlakdan
ragbet edenlere mahsiis olmak tizere evkdf-1 mazbiita ve miilhakeye temini husiisuna ...” Bi’l-iCdreteyn
tasarruf olunan musakkafdt ve miistegallat-1 mevkiife hakkinda nizamname, 1292/1875, Diistir, 1:3, p.
462.

8 Emval-i gayr-i menkiile intikalati hakkinda kanun-1 muvakkat 1328/1910, Diistiir, 2: 5, pp. 145-147.
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which there was no miilk (freehold) property.®® Otherwise, they were subjected to

Islamic law of succession since land was treated according to the type of property on
it.lgl

All these new laws and regulations indicate a new rent regime in the Empire, and a new
mentality in terms of wealth creation or capital formation and investment by providing
the family with the guarantee that the family could continue to enjoy usufructuary rights
through generations. The following quotation from a contemporary who wrote a

commentary on land laws illustrates this point:

The more the inheritance levels are extended, the more the possessors
[mutasarrif] improve the miri land in their possessions with more labour and
capital. [Given the fact that] the interests of the state increase in correlation to
public interest and wealth, the extension of the boundaries of inheritance
[intikal] one step further was approved to encourage those who do not invest
their wealth in land due to the narrowness of inheritance of land to get landed
property, [and] to increase value of land, so the wealth.®?

Individual property rights also mean individual taxation, which signifies the elimination
of intermediaries. In the case of waqfs, we see the ever-increasing elimination of
trustees by state officials, and individual lessees as the persons addressed by the state.
On the other hand it seems that inheritance transactions were multiple, characterized by
different rules for different types of property. Nevertheless, we can still see a gradual

unification of inheritance laws both on miri and wagf property.

190 The law only refers to mukdtaa-y: kadimelii miistegalldt which means revenue-bearing wagqf property
in the form of land. 1bid, p. 146.

Y Omer Hilmi Efendi, Ithdf-il Ahlaf fi Ahkdam-il Evkdf, pp. 81-83.

192 “Intikal derecesi ne kadar genisletilirse, araziye mutasarrif olanlar, uhdelerinde bulunan miri araziyi
daha ¢ok emek ve sermaye sarfi ile imar edeceklerdir. Arazi intikalinin darligindan dolay: servetlerini
araziye yatirmayanlari gayrimenkul edinmege sevketmek, arazinin degerini, dolayisiyla serveti arttirmak;
umumi menfaat ve servet nisbetinde devletin de menfaati artacagi cihetle, hudud-u intikaliyenin bir
derece daha genisletilmesi miinasib giiriilmiistiir.” H. Cemalettin, Telhis-i Ahkam-iil Arazi (Istanbul:
1329), pp. 299-300. Cited in Halil Cin, Osmanli Toprak Diizeni, p. 457.
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Chapter 6:

Wagqf and Miri Property as Mortgage

The development of mortgaging (rehn) on mir7 and waqf propery was another axle of
the state’s attempts to increase production on land. The creation of mortgage was
closely related to the developments in agriculture, the growth of trade, greater economic
and financial integration with Europe, modern banking institutions and systems of
borrowing. The nineteenth century witnessed the development of market oriented
production and commercialization of agriculture along with the establishment of
commercial banking institutions and new ways of both domestic and external
borrowing.*® In an empire where production was largely depend on agriculture with
limited technology and networks of transportation and communication the need for
agricultural reforms felt much more profoundly. Sending of student to Europe to study
modern methods of agriculture, the foundation of agricultural schools, the establishment
of model farms and fields, activities of seed distribution and importation of agricultural
machinery were the products of this need.'** The primary aim was to make agriculture
more productive and profitable. Another aspect of agricultural reforms was the
institution of new borrowing systems for cultivators.'*® Traditional moneylenders were
the only address cultivators could apply for credit. But, interest rates demanded by these
moneylenders were usually high, and most of agricultural producers could not afford
these high rates.'®® Especially after 1899, European commercial banks opened branches
in the Empire to finance trade and agriculture.®” But, their efforts remained limited to
financing wealthy merchants and local notables.’®® Therefore, the state needed to

establish a domestic bank that would serve the needs of poorer classes of cultivators.'*®

198 Sevket Pamuk, Osmanli Ekonomisinde Bagimlilik ve Biiyiime; A Monetary History of the Ottoman

Empire (New York: Cambridge University Press, 2000).

% Donald Quataert, “Dilemma of Development: The Agricultural Bank and Agricultural Reform in
Ottoman Turkey, 1888-1908,” Int. Journal of Middle East Studies, 6 (1975), p. 221.

1% Sevket Pamuk, A Monetary History of the Ottoman Empire, p. 222; Haydar Kazgan, Osmanli 'dan
Cumhuriyet’e Tiirk Bankacilik Tarihi (Istanbul: Tiirkiye Bankalar Birligi, 1997), p. 107.

19 Sevket Pamuk, A Monetary History of the Ottoman Empire, p. 222.

Y97 hid. p. 221.

1% 1bid.

199 Donald Quataert, “Dilemma of Development,” p. 212.
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The foundation of Ziraat Bankasi (Agricultural Bank) by the state in 1888 was
envisioned to meet needs of cultivators for low-interest credit. By offering low-interest
loans, the bank became an alternative credit institution to traditional moneylenders, and
the main agent that financed agricultural reforms.?®® Thus, an overview of its history
and credit procedures would be helpful in understanding the development of mortgaging
over waqf and mir7 property.

The system of the Memleket Sandig1 (regional fund) as a lending institution proposed
by Midhat Pasa in the 1860s served as a model first for the system of the Menafi
Sandig1 (fund for public improvement) established in 1883, and then for the
Agricultural Bank.?®* The bank tried to accommodate the problems these institutions
faced before, and reach higher number of cultivators by establishing more than 400
branches throughout the empire. Cadastral surveys were necessary for the bank to issue
loans. Therefore, each branch was required to obtain registers showing size and value of
lands within its area of operation.?%® The bank was entitled to issue loans for repayment
periods of ten years at maximum, and loans were secured through mortgage. Individuals
demanding credit from the bank were required to provide immovable property as
collateral.®® About the approximate amount of loan offered by the bank, Quataert
informs that “shortly after the turn of the century, a central Anatolian cultivator with
such a loan [820 piasters] could have purchased a modern plow and perhaps a dozen
sheep.”®* In this context, the conception of waqf and miri property as collateral and
their integration to credit transactions were evidently needed to improve agricultural

production.

Before dwelling on the developments in terms of mortgaging of waqf and mir7 property
as seen in the new laws and regulations issued in the second half of the nineteenth
century, | shall look over the practice of temporary transfer as presented in the fatwas
produced in the early nineteenth century. Because, it seems that the practice of
mortgaging developed out of ferdg transactions. In other words, temporary ferdg

transactions paved the way for the development of mortgaging.

20 |pid. p. 211.

21 |hid. p. 212.

292 |pid. p. 213.

293 1t is necessary to note that Donald Quataert does not problematize the question of ownership in his
article.

24 |bid. p. 216.

53



The fatwa compilation under study provides cases for both miri and waqf property.
Thus, | am able to present a comparison between the practices of ferdg on miri and waqf
assets. To begin with the cases on miri property, transactions of ferdg (transfer) could
be conductable on miri lands as well. Transfer of usage rights on mir7 and waqf property
to the lender by the lessee for his/her debts was called ferdag bil-vefd, and it refers to a
temporary transfer.?® In other words, the transfer was limited to a time period in which
the lessee would pay his/her debt to the lender. After the debt was paid the lessee
reacquired his/her usage rights. The permission of the state official or of the trustee was

required for these transactions.?®

If the case involved the death of the lessee, the amount of money received for transfer
was not included in the tereke of the lessee since the title to the property (rakabe)
belonged to the state. Thus, mir7 lands could not be subjected to the lessee’s debts.?” It
appears that there was no change in terms of the limitation to the payment of debts by
transferring usage rights since the amount of money received for the transfer of usage
rights on waqf property had not been subjected to the transferee’s debts in the late
seventeenth and early eighteenth centuries. The legal argument was the same: the
rakabe of waqf property belonged to the waqgf itself, not to the lessee. Another
important aspect of the phenomenon is that miilk properties on a piece of miri land were

not included in the transactions of transfer.2%

As to the practice of temporary transfer over wagf property, the cases presented in the

fatwa compilation are more explicit to reveal that debts were compensated through the

2% Omer Hilmi Efendi, lthdf-iil Ahldf fi Ahkdam-il Evkaf, p. 72; Halil Cin, Osmanli Toprak Diizeni, p. 279.
206 «zeyd tasarrufunda olan tarlalart ‘Amr’dan aldigi su kadar ak¢e mukdbelesinde vefi-yi ferdg edub
ba’dehu Zeyd’in kiz karindasi Zeyd'in emriyle meblag-1 mezburu ‘Amr’a verub ba’dehu Zeyd tarlalarin
zabt murdd ettikte ‘Amr ol tarlalar: Zeyd’e zabt ettirmemege kddir olur mu? El-cevap: Olmaz.”
Mesrepzade Arif Efendi. Fetava-yi: Camiii’l-icareteyn, p. 334.

27 “Medyiinen fevt olan Zeyd’in tapu ile tasarrufunda olub ogullar: ‘Amr ve Bekir e intikdl eden tarlalar:
ddinleri bedel mukdbelesinde dhara ferdg ettirub bedelinden istifd-y1 deyn etmege kdadir olurlar mi? El-
cevap: Olmazlar. Ardzi-i emiriyyenin rakabesi beytii’l-maldir. Sahib-i timar ve mutasarrif olunanlar
rakabe-i aslina malik degillerdir. Padisah-i islam canibinden temlik olunmaywnca kimsenin miilkii olmaz.
Ancak evlad-1 ziikiira irsi bi-hasb el-kanundur.” 1bid, p. 355.

208 «Zovd tarlasin bir mikdar akge bedel mukdbelesinde izn-i sdhib-i arzla ‘Amr’a ferdg ettikten sonra ol
tarlada olan Zeyd'in miilk ceviz agaglarmi dahi tefviz-i mezburda dihil olur deyu zabt murdd ettikte Zeyd
ben escdri vermem deyu ‘Amr’t men’e kadir olur mu? El-cevap: Olur.” lbid, p. 337.
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usage of the waqgf property transferred to the lender.?®® The lessee could also divide a
part of waqf property over which he/she had usage rights, and he/she could transfer
his/her usage rights on that part of the property to the lender, which was also valid on
miri property.?? Yet, if the case involved the death of the debtor before the debt was
paid, then the waqf was not responsible for the payment of the debt.”** Such cases
present both the inalienability of waqf property and irresponsibility of the wagf.
However, if it was the transferee who died without any children before taking his/her
money back, the wagf could not treat the waqf as mahlil (escheat) and could not re-rent
out the wagqf property.?? The last point worth to be noted with regard to temporary
transfer is that if the debtor died before paying his/her debt the lender was legally
incapable to take his/her money from the transactions conducted by the children of the

debtor.?*3

It can be concluded that the practice of temporary transfer on miri and waqf property
were almost the same, and these practices were characterized by the ability to pay debts
through usage instead of mortgaging. That is to say that waqf and miri property did
functioned as objects of a security contract to acquire credit, but at the same time, were
actually transferred to the person who gave a loan. In other words, the debt was paid

through the usage of the transferred waqgf or miri property. However, after the second

209 “Zeyd icdre-i mu’accele ve miieccele ile tasarrufunda olan odayr ‘Amr’a olan su kadar akge deyni
mukdbelesinde izn-i miitevelliyle ‘Amr’a ferdg edub ba’dehu ti¢ ay miiriirunda ol oda harikte muhterik
olsa hdald ‘Amr meblag-1 mezburdan istifd etmedigi mikddr Zeyd den almaga kadir olur mu? El-cevap:
Olur.” Ibid, p. 255; “Zeyd icdreteyn ile tasarrufunda olan vakf menzili ‘Amr’dan karz aldigr su kadar
akge mukdbelesinde izn-i miitevelliyle ‘Amr’a vefa-yi ferdag ve teslim ettikten sonra Zeyd menzil-i mezburu
tekrar ‘Amr’in yedinden deyn-i mezburu edd etmeden fuzili almig olsa hald ‘Amr menzil-i mezburu
Zeyd’den alub deyn-i mezkuru istdfd edinceye dek zabta kddir olur mu? El-cevap: Olur.” Ibid, p. 333.

210 Halil Cin, Osmanl: Toprak Diizeni, p. 284.

2 «Zovd icdreteyn ile tasarrufunda olan vakf mahzenin misfini ‘Amr’a su kadar akge bedel
mukdbelesinde ferdg eder oldukta bedel-i merkumu ne zaman ‘Amr’a verirse mahzenin nisfint ‘Amr’dan
almak sartiyla ferag ve teslim ve kabz ettikten sonra kable’l-edd el-deyn Zeyd miiflisan bild-veled fevt
olsa miitevelli mahzenin misfini ‘Amr’dan alub dhara icdra kadir olur mu? El-cevap: Olur. Bu sirette
‘Amr miicerred Zeyd miiflisan fevt olub ve mahzenin nisfint benden alub dhara icdr etmekle bedel-i
merkumu mal u vakifdan yahud kendi malindan zaman ol deyu miitevelliye cebre kadir olur mu? El-
cevap: Olmaz.” Mesrepzade Arif Efendi. Fetdvd-yr Camiii’l-icareteyn, p. 329.

212 «7Zeyd icdre-i mu’accele ve miieccele ile tasarrufunda olan vakf menzili su kadar akce bedel
mukdbelesinde izn-i miitevelliyle ‘Amr’a ferdg ve kabz-1 bedel eder oldukta Zeyd bedel-i mezburu her ne
zaman ‘Amr’a verirse ‘Amr menzili Zeyd’e vermek sartiyla ferag ve kabz-1 bedel edub ‘Amr dahi ol sartla
kabul ve menzili kabz ettikten sonra ‘Amr bild-veled fevt olsa hdld Zeyd bedel-i merkumu verese-i ‘Amr’a
verub menzil-i mezburu zabt etmek istedikte miitevelli razi olmayub ‘Amr’in mahliliinden dhara icdr
ederim demege kddir olur mu? El-cevap: Olmaz.” Ibid, p. 329.

2B “Diiyiinu terekesinden ezyed oldugu halde fevt olan Zeyd'in iicret-i mu’accele ve miieccele ile
tasarrufunda olub oglu ‘Amr ile kizi Hind e intikal eden vakf menzili ‘Amr ve Hind bir mikddr bedel
mukdbelesinde izn-i miitevelliyle Bekir e ferdg ve tefviz ve bedel-i mezburu kabz etmis olsalar hild erbdb-
1 diiyiin bedel-i mezburdan deynlerini istifdya kddir olurlar mi? El-cevap: Olmazlar.” Ibid, p. 340.
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half of the nineteenth century, we see a gradual transformation from usage to
mortgaging in the sense that mortgaging did not entail the transfer of usufructuary rights
on miri and waqf property to the creditor. The debtor could still use miri or wagf asset
even after he/she mortgaged it. The completion of full mortgaging was attained with a
law issued in 1913. But, before this law, a look at the previous regulations and laws is in
order.

To begin with the Land Code of 1858, it did not sanction the forced transfer of mir7 and
wagqf lands for the debts of the lessee (mutasarrif) by the lender.?* In other words, miri
and waqf lands made out of state lands were not subjected to forced transfer. However,
this was not valid if the lessee transferred his usufructuary rights he/she had on miri or
waqf property for a time period in which the lessee would pay his/her debt to the lender.
After the debt was paid the lessee reacquired his/her usage rights.?* If the renter died
before he/she paid the debt without any heirs it was not possible for the lender to take
back his/her money. Because the miri land in question reverted to the state as escheat. If
the lessee had heirs then it was heirs to pay back the money to be able to inherit usage

rights.?*

Yet, this was to change first with the Tapu Nizdmnamesi issued in 1859. It entitled the

lender to take back the money he/she loaned even if the lessee died without heirs.?’

21 “Medyiin olan kimsenin mutasarrif oldugu ardzisini daini alacagi mukabilinde zaptedemedigi misillii
dhara ferdga dahi cebrederek bedelinden istifd-yi deyn etmeye saldhiyeti yoktur.” Ardzi Kanunndmesi, p.
195. See Ahmet Akgiindiiz, p. 711.

215« Yrdzi-i miriye ve mevkiife rehn olunamaz. Fakat bir kimse mutasarrif oldugu ardziyi deyni
mukabilinde ddinine me 'miiru ma rifetiyle her ne zaman deynini eda eylerse kendiiye reddetmek sartiyla
veyahud her ne zaman deynini eda eylerse kendiisiiniin hakk-1 istirdadir olmak ma ’ndsina ferag bi’l-vefa
ile farig oldugu halde, gerek miiddet ta’yin olunsun ve gerek olunmasin deynini edd etmedikce ol ardziyi
istirddd edemez ve deynini tamamen eda eyledikte ardzisini geriiye alabiltir.” Ardzi Kanunndmesi, p. 195.
See Ahmet Akgiindiiz, p. 711.

218 «Ber-minval-i mesrith sartla veyahud vefa tarikiyle ardzisini ddinine ferdg eylemis olan kimse kdmilen
edd-y1 deyn etmeksizin evladini yahud babasini yahud anasini terk ederek fevt oldukta ddininin veyahud
ddin fevt olmusg ise umiimen veresesinin ol ardaziyi hasb eylemege salahiyetleri olub, farigin eviddi yahud
babast veya anasi deyn-i mezkuru kdamilen edad etmedikce kendiilerine intikdl eden ardzi-i mezkureyi
zaptedemezler. Ve eger farig bulunan kimse boyle hakk-1 intikale ndil olan varisleri olmadigi halde vefat
etmiy ise gerek dadininin ve gerek ba’del-vefdt veresesinin hakk-1 hasbi kalmayub ol ardziye mahlildt-1
saire mu’dmelesi olunur.” Ardzi Kanunndmesi, p. 196. See Ahmet Akgiindiiz, p. 712.

217 «Bir kimse ba-tapu tasarrufinda olan ardziyi ber minvdl-i sabik me 'miru ma rifetiyle ddinine deyni
mukabelesinde vefa-y1 ferdg ettikten sonra kable’l-edd fevt oldukda deyn-i merkum diiyiin-1 sdiresi gibi
tereke-i vdkfiyesinden istifd olunur. Ve eger asld terekesi yogise veyahud tereke-i mevciidesi diiyinuna
vefa itmez ise ..., ve eger miitevefdnin hakk-1 intikdle ndil veresesi olmayubda hakk-1 tapu sahibi var ise
bu babda miite arif olan tapu-yr misl aranmayarak ardzi-i mezkure bi’l-miizayede her ne mikdara balig
olur ise hakk-1 tapu sihibi ol mikddr ile tefvize talib oldugu halde ana tefviz olunarak alinan ak¢eden
canib-i beytii’l-mal iciin tapu-yr misl mukadbili ardzi-i mezkurenin bir senelik mahsuli mikdar: alikonulub
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2?1% and a

Tapu Nizamnamesi was followed by an imperial decree issued in 186
nizamname enacted in 1869.%"° These regulations also accepted the payment of debts by
transferring usage rights on miri and waqf lands even in the case of the lessee’s death.?”
According to the Nizdmndame of 1869, if the debtor did not leave an inheritance the
value of which was not enough to pay back the debt the waqf or mir: property became
mahlil, and a part of it which was enough to pay the debt was re-rented out in return for
mu‘accele. In this situation what claim the lender had is that he/she could take back
his/lher money from the downpayment.??! In other words, the waqf or the state itself
compensated the lender. It appears to be crucial with regard to the extent of the lessee’s
rights on waqf and miri property. Two years later in 1871 two articles were added to the
Nizamndme of 1869, stating that if the debtor had heirs a place and a piece of land for
residence and agriculture necessary for the subsistence of heirs could not be taken from
the tereke of the debtor.?”> However, it is essential to note that the Nizdmndme of 1869
only applied to waqgfs on which new inheritance laws were valid, meaning waqfs

controlled by the Nezdret.?*®

As to the law issued in 1913, it completed the functioning of miri and waqf property as

mortgage by establishing a kind of money lending system.?** In the first place, it

bdkisiyle miitevefanin terekesinden ifd olimmiyan deyn-i mezkur ifd kilimur.” Tapu Nizdmndmesi,
1275/1859. Diistir, 1:1, pp. 206-207.

218 Halil Cin, Osmanli Toprak Diizeni, p. 447.

29 Ardzi-i emiriyye ve mevkife ve musakkafét ve miistegallt-1 vakfiyenin ba’de’l-vefit temin-i deyn
etmesine ddir nizimndme, 1286/1869. Diistiir, 1:1, pp. 242-243.

220 «Bir kimesne mutasarrif oldugu ardzi-i emiriyye ve mevkiifeyi deyni mukabelesinde memiiru

ma rifetiyle ddinine vefa-y ferag ve tefviz edub kable’l-edd fevt oldukta deyn-i mezkur diiyin-u sdire gibi
medyiinun tereke-i vakfiyesinden istifa olunur. Eger asla terekesi yogise veyahud tereke-i mevciidiyesi
diiytinuna vefa etmez ise medyiinun gerek hak-1 intikdle ndil olan veresesi ve hak-1 tapu sahibi bulunsun
ve gerek bulunmasin ol ardziden deyne vefd edecek mikdari bi’l-miizayede bedel misliyle talibine tefviz
olunarak deyn-i mezkur te’diyye kilimacaktir.” 1bid, p. 242.

2L «Fakat mefrugunbih bilicareteyn tasarruf olunur nizaml gedikat-1 mevkufeden veyahut usulen tevsii
intikali icra olunmus miisekkafat ve miistegallati mevkufeden ise, o surette vefaen farig, eshabi intikalden
kimsesi olmadigi halde vefat edipte eda-1 deyne vafi terekesi bulunmasa, vefaen mefrugunbih tarafi
vakiftan ba muaccele ahara icar ve tefviz olundukta, vefaen mefrugunleh olan kimse miiteveffa
zimmetinde olan alacagini muaccele- merkumeden istifa edebilir.” Omer Hilmi Efendi, Ithdf~il Ahlaffi
Ahkdam-il Evkdf, p. 73.

222« musakkafdt ve miistegalldt-1 mevkiifenin intikdl ettigi varisin hanesi yogise ikametine kafi bir
dahi veresesinden alinamaz ...” Ardzi-i emiriyye ve mevkiife ve musakkafat ve miistegallat-1 vakfiyenin
ba’de’l-vefit temin-i deyn etmesine ddir nizamndame, 1286/1869. Diistir, 1:1, p. 243.

2B« temin-i deyn iciin medyiinun vefi-yi ferag eyledigi ardzisinin veyahud hak-1 intikdli tevsi’ olunan
musakkafat ve miistegallat-1 mevkiifenin ba’de’l-vefdt bedelinden te diyye-i deyn olunmak iciin medyiinun
hayat ve memdtinda ...” 1bid, p. 242.

224 Emval-i gayr-i menkiilenin deyn mukdbilinde te 'mindt irdesi hakkinda kanun-1 muvakkat, 1331/1913.
Diistir, 2:5, pp. 158-161.
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extended the scope of property that the Nizamndme of 1869 applied.””® In the second
place, it made possible that the lessee could get a bank loan by mortgaging the miri or
waqf property over which he/she had usage rights.”*® Yet, Ottoman companies and
banks, such as Ziraat Bankasi, were not allowed to transfer the waqf or miri property to
their possessions.??” Mortgaging as defined by the law did not entail the transfer of
usage rights. The debtor still had the right to benefit from usage rights. Furthermore,
both the debtor and the lender could transfer their rights to third parties. That is to say
that the lender could transfer his/her personal rights or the rights of the bank or
company on the miri or waqf property in question to a third party with or without the
consent of the debtor.?”® On the other hand, the debtor could also transfer his/her rights
with his/her debt to another person in spite of the fact that the miri or wagf property was
mortgaged. Yet, this did not annul the mortgaging of the property and the third person
received the waqf or miri asset as mortgaged.””® Another change the law of 1913
brought is that muilk properties on miri on waqgf lands were also deemed as
mortgaged.”® Ferdg transactions over miri and wagqf lands before this date did not
include muilk properties as mentioned above. The last point to mention is that as
opposed to classical terminology the law employed the word ‘fiiruht’ (sale) in the case
in which the debtor failed to pay his/her debt.?** Needless to say, it does not necessarily
mean that the waqgf or miri property was actually sold, and became private property.
But, it reveals that the strict terminology to keep the distinction between miilk property
on the one hand, and miri and wagf property on the other hand came to be loosened
with regard to mortgage.

2 “Miistakilen veya sdyi’en tasarruf olunan emlék ve ardzi-i emiriyye ve mevkiife ile musakkafit ve
miistegallat-1 vakfiye deyn mukdbilinde merhiin hiikmiinde olmak iizere temindt-1 irae olunabilir.” 1bid, p.
158.

228 “Emyal-i gayr-i menkile Zirdat Bankasi ndmina ve nukiid-u mevkiifeden istikriz edilen meblag
mukabilinde vakiflart namina veya kasabat dahilinde musakkafat ve ‘arsalar iizerine ikrdz ve idaneye
cdnib-i hiikiimetten me’ziin Osmanl sirket ve bankalar: ndmlarina dahi temindt-1 irde edilebilir.” 1bid, p.
159.

22T “Ancak bu nev’-i sirket ve bankalar emvil-i mezkureyi ferag-1 kat'i ile ‘uhde-i tasarruflarina
geciremezler.” Tbid, p. 159.

*28 “Ddyin temindt olarak kabul eyledigi gayr-i menkil iizerindeki imtiyazini alacagi ile beraber defter-i
hakani idareleri ma rifetiyle ve medytinun rizdasiyla ve sayed sened-i emre muharrer ise rizdsina
miirdca’at etmeksizin ‘ahara devr edebilur.” Emvdl-i gayr-i menkiilenin deyn mukdbilinde te’'mindt irdesi
hakkinda kanun-1 muvakkat, 1331/1913. Diistir, 2:5, p. 159.

2 “Medyiin dahi te’mindt géstermis oldugu mahali yine te 'mindt olarak kalmak iizere dayinin rizésiyla
deyni havaleten kabul eden kimseye kat’iyen ferdg edebilur.” 1bid, p. 159.

20 “Te’mindt gosterilen mahaller iizerinde mebni ve magriis bulunan veya sonradan ihdds ve ildve ve
gars edilen ebniye ve escar ve kiirum ol mahallere tabi’en te’mindt gosterilmis hiikmiinde tutulur.” 1bid.
=Y “Miiddet-i miiddyene miinkaziyye olubda deyn ‘ifé edilmedigi ... te’mindt-1 irde edilmis bulunan mahal
defter-i hakani idaresi canibinden ol deyn iciin madde-i atiyye mucibince fiiruht edilur.” Ibid, p. 160.
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Conclusion

This thesis grew out of the question of the place of waqf property in the overall
transformation of property relations in the nineteenth century Ottoman Empire. The
answer is far from being completed within the limits of this thesis. Yet, certain points
have been clarified and further questions can be posed.

The formation of modernity in property relations was characterized by the development
of individual ownership rights on land. Yet, the establishment of individual property
rights did not eliminate the twofold meaning of property holding, i.e. right to land
(rakabe) and right to use. The right to land, whether miri or waqf, was maintained in
legal vocabulary. The individualization of property relations meant the individualization
of taxation along with the elimination of intermediaries, rather than the state’s
withdrawal from its title to land. It also meant guaranteed usage rights with unlimited
circulation of land. The basic idea was to increase production, and consequently taxes in

landed property.

Within this historical background, in the first place, | have attempted to elucidate the
centrality of the icdreteyn system in the transformation of waqgf property. The
development of the icdreteyn arrangements from the sixteenth century onwards
demanded an understanding of the impact of social and economic needs on Ottoman
legal order. The embodiment of the icareteyn system as one form of long-term leasing
in law required justification to solve controversies, and legal formulations concerning
long-term leasing came to be expressed usually in reference to recurrent fires. In this
context, the emergence of the icareteyn system appears as a contingency in Ottoman

law.

The centrality of the icdreteyn system and its relevance to changing property relations
rested on the transactions that the lessee had the right to conduct over wagf property.
First, | have examined the legal framework of these transactions in the late seventeenth
and early eighteenth centuries, and | have come to the conclusion that the legal principal
of the inalienability of waqgf property was far from being followed, and that Ottoman
legal discourse tended to be practical rather than rigidly accurate as the lessee’s scope of

operations on waqf property in terms of transactions suggests. This conclusion has to do
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not only with the conception of waqf property as belonging to the realm of huquq Allah
according to Hanafite waqgf jurisprudence, but also the ignorance of the contribution of
jurisprudential debates accumulated before the nineteenth century to the Land Code of
1858 in Ottoman historiography. The representation of the Land Code as the formal end
of the limitations on the divisibility and alienability of land appears to be in need of
reconciliation with the long-established interpretative discourses of Ottoman jurists. The
conception of land as an object that was not only cultivable but also transactable can be

traced in the fatwas produced before the nineteenth century.

Second, | have examined the fatwas, laws and regulations of the nineteenth century to
shed light on changes in the legal boundaries of the lessee’s rights on both waqf and
miri property. Beginning in the early nineteenth century the distinction between waqgf
and miri property became increasingly blurred. The state’s efforts to reassert the control
of miri and waqf lands made out of state lands appear to be one of the reasons of this
situation. In relation to waqfs, the Evkdf-1 Hiimdyin Nezareti as an apparatus of
Ottoman state making served to centralize wagf administration and control revenues
generated from waqfs. The expanding bureaucracy and deepening documentation within
the body of the Nezdret indicate the administrative signs of a new waqf regime in the
making. The replacement of the trustee in waqgf administration by state officials was not
only a change in agency, but also a transformation from individual to central waqf
administration. The standard codification of the land regime, on the other hand, made
waqf property more and more assimilated into miri category. This is basically why |
included miri property in the nineteenth century in my analysis. The modifications in
inheritance laws and the development of mortgaging were the major changes in terms of
transactions, and these changes affected both miri and waqf property. New laws and
regulations were of more secular and liberal in nature in comparison to Islamic waqf
jurisprudence of ages. However, they were not as rapturous as they have been
considered in earlier literature. Judging from the fatwa compilations under study,
Ottoman state established new laws by restructuring already existing ones, moreover, by
codifying already existing practices. In other words, new laws owed a great deal to
earlier legal debates.

As to the changes in inheritance laws, the broadening of inheritance levels was mainly

designed for an increase in production and capital formation within the family. The idea
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was simple: if inheritance levels were widened, the lessee would improve the land by
employing more labour and capital with the expectation that the family would continue
to maintain usage rights on the land. This state protection in terms of usufructuary rights
on miri lands was also valid for waqf property. Especially, the improvement of real
estates was envisioned to be achieved through such protection. The accommodation of
market values of the day instead of long-established rents was another novelty that
signified a new rent regime in terms of real estates. By considering these changes in
inheritance laws as signs of Ottoman reluctance to annul state ownership of land, | have
claimed that new inheritance laws functioned as alternative mechanisms to increase

production.

New patterns of intergenerational transmission of wealth were also created by these
changes in inheritance laws. In this sense, the individualization of property rights also
means the individualization of capital formation within the family. In other words, the
conception of the family transformed from one that lived on subsistence to another that
was supposed to produce ever-increasing surpluses. On the other hand, these changes
altered the position of women in capital formation and wealth mobility. New laws
ended the exclusive priority of males over females, and by and large, men and women

became equal with regard to inheritance rights on miri and wagf property.

Yet, there are several questions that remain unanswered with respect to changes in
inheritance laws. To give this thesis its full meaning in terms of changes in inheritance
laws, its findings have to be compared with changes in Islamic law of succession. Thus,
the first question concerns the relation and relevance of intikdl laws to ser’i laws that
regulated the inheritance of muilk property. This question also includes how different
domains of law differed and overlapped with regard to wealth mobility without
demonstrating sharia and ganun as dichotomous, but as interwoven and reconstituted for
a unified category of individual property. Another question involves inheritance laws
and economic stratification. In other words, the question is to what extent new
inheritance laws that came to be more equal removed economic stratification, especially
between women and men, in actual terms. It can also be asked equality for which
women: wives or daughters. Marital status, gender, social status and customary
practices are all other factors that affect inheritance practices. If we associate

inheritance with marriage, divorce and birth as we do with death, other factors, such as
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dowry, are also determinative in shaping of inheritance practices. Needless to say, the
only way to construct a holistic perspective of inheritance is to undertake case studies.

There are more particular questions as well. Both with regard to the centrality of the
icareteyn system for the capital of the empire and the issue of ownership by foreigners,
how did Istanbul constitute a special case in terms of inheritance practices? The scarcity
of property other than wagf in the capital stimulated the changes in inheritance rules on
wagfs that were run with the icdreteyn system as seen in the new laws. We should also
add to this the need to enhance rent values of real estates, and the pressure coming from
European population in Istanbul to own property. Another related question concerns
different patterns of inheritance in urban and rural areas. This is especially important if
we deal with what was inherited, and how inheritance practices differed according to

the nature of property, be it land or real estate.

The development of mortgaging, on the other hand, was characterized by economic
needs of the century to establish a money lending system over waqf and miri property.
The transformation of temporary transfer transactions into mortgaging ended the
transfer of wagf or mir7 property that was contingent upon usage. That is to say that the
payment of debts through the temporary transfer of usufructuary rights on mir7 and waqf
property transformed into mortgaging to provide cultivators with an alternative way of
borrowing. Waqf or miri property functioned as collateral to acquire personal or bank
credits. The primary aim was to achieve increases in agricultural production through
providing cultivators with an alternative to high-interest loans offered by traditional

moneylenders.

As to methodological and theoretical aspects, this thesis could barely represent the
social embedded in law itself. Law as constructed upon social relations is not simply a
matter of state imposition, but an arena for different claims. The findings of this thesis
need to be integrated with further studies on administration of law and production
processes in order to assess continuous negotiation processes between persons and state
agencies with reference to legal categories and claims to land. Case studies are
necessary to provide an idea about social practices, experiences and applications of
legal rules, so that a distinction between general and idiosyncratic features and

developments becomes also possible.
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On the other hand, a comparison between the transformations of different categories of
landed property is vital since it is not possible to understand property relations without a
holistic perspective. This thesis has dealt with transformation of waqgf property in legal
terms from the vantage point of the icdreteyn systems. Since waqf property was
increasingly assimilated to mir7 property in the nineteenth century it has also included,
to a certain point, miri property with respect to inheritance and mortgage. However, it
has to exclude several issues within its limits. One of them is the question of waqfs that
were outside the domain of new laws and regulations. Apperantly, these laws did not
comprise waqfs in the empire other than waqfs controlled by the Nezdret or run with
icareteyn. To put it simply, this thesis gives no answer to the relevance and relation of
transformations in other waqfs. Another excluded point, though a very important aspect
of changes in property relations, is the question of taxation trough registers with title
deeds over waqf property. To understand the relation of waqf property to miri and miilk,
the issue of taxation stands as a point of departure in the overall transformation of
property relations. In a wider context, transformation in miilk property remains as an

untouched topic in Ottoman historiography.
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